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SOFTWARE PUBLISHING AND DEVELOPMENT AGREEMENT

This Software Publishing and Development Agreement (this "Agreement”) is entered into as of September
10, 2002 by and between Spark Entertainment, Inc. ("Developer”), a Califomia corporation with offices at 11130
Mormison Street, North Hollywood, Califomia 91601, and Activision Publishing, Inc. ("Activision"), a Delaware
corporation with offices at 3100 Ocean Park Boulevard, Sania Monica, California 90405.

RECITALS

Activision is in the business of developing, manufacturing, publishing, hicensing, distributing and
selling entertainment software and video game products.

Developer is in the business of developing and producing entertainment software products.

Activision desires to engage the services of Developer to develop and produce for Activision a
fotal of three (3) distinct Products {as set forth and defined in Section 1) to be published and
distributed by Activision, and Developer is willing to deveiop and produce the Products for
Activision.

Activision and Developer entered into a letter agreement dated as of July 22, 2002 (the “Letter
Agreement™), which set forth the principal terms and understanding between the parties regarding
the development by Developer of the Products and other rights and obligations of the parties with
respect thereto.

The parties now desire to enter into this more formal Agreement, the terms of which are derived
from and based on the provisions of the Letter Agreement and which shall supersede the Letter
Agreement.

) NOW, THEREFORE, in considesation of the mutual representations, warranties and covenants set forth in
this Agreement and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the parties to this Agreement agree as follows:

Products and Exclusivity

The works that are the subject matter of this Agreement shall include three (3) distinct interactive
entertainment software products to be developed by Developer for each of the Platforms (as defined in
Section 2) and which shall be comprised of the following:

1.1

1.2

A "AAA™ quality, reality-based World War 2 entertainment software product, with a title to be
determined, in the first person shooter genre (the “First Product”).

A second entertainment software product (the "Second Product’), which will either be (a) a
Sequel {as defined in Section 1.6 and as Developer may create pursuant to Section 8.1) or (b) a
new entertainment software product based on an original concept or 2 licensed property as
mutually agreed upon by the parties.
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1.3

1.4

1.5

16

1.7

18

A third entertainment software product {the "Third Product), which will either be (a) 2 Sequel (as
Developer may develop pursuant to Section 8.1) or (b} 2 new entertainment software product
based on an original concept or a licensed property as mutually agreed upon by the parties.

The First Product, the Second Product, and the Third Product are collectively referred to, from
time to time in this Agreement, as the "Products,” and each, individually is sometimes referred to

as a "Product”

For purposes of this Agreement, the parties agree that the term "Products” shall specificalty
include and encompass any and all enhancements to a particutar Product as determined by
Activision in its reasonable discretion, including, but not limited to, bug fixes and error corrections,
code paiches, technical improvements and upgrades, and add-ons and expansion or mission
packs (colleclively, “Enbancements”), and Enhancements shall not be considered separate
Products for purposes of calculating the total number of Products to be developed by Developer
pursuant to this Agreement.

The term “Sequel” shall mean any sequel to its predecessor Product (the "Predecessor”), if
requested to be developed by Aclivision. The parties acknowledge and agree that for purposes of
this Agreement, the term “sequel” shall mean an entertainment software product produced by
Developer which is (a) based entirely or in substantial part on one or more major characters in the
Predecessor; or (b) based on the primary or one or more major secondary storylines in the
Predecessor; or (c) based on the same or substantially similar *universe® (as such term is
commonly understood in the computer game software industry, including without limitation,
characlers, stories, settings, rules, weapons and vehicle designs) as the Predecessor. Sequeis
shall include prequels and spin-offs.

Until the completion of by Developer of the Second Product in accordance with the terms of this
Agreement, Developer agrees to perform services solely and exclusively for Aclivision and
Developer shall not enter into any publishing, development, consulting or service agreements with
or otherwise provide services to or for any third party. During the development of the Third
Product, Deveioper will ensure that Developer's Key Empioyees (as defined in Section 5.1) for the
Third Product are performing services on behalf of Activision with respect to the Third Product on
an exciusive basis as provided in Section 5.1 and during such development of the Third Product
and for a period of twelve (12) months following the completion of the Third Product, Developer
shall not be engaged in the development of or provide any other services in connection with any
entertainment software product that is direclly competitive with (.e., substantially simitar
characters, themes and gamepiay) any of the Products; provided, however, that this limitation shall
nat prevent Developer from developing or providing services in connection with other
entertainment software products not so specifically excluded,

The parties acknowledge and agree that (a) the First Product shall be part of a larger World War 2
based entertainment software product brand being created by Activision tentatively entitled "Tour
of Duty”, (b) the First Product will not be the only entertainment software product created under the
“Tour of Duty” brand, (c) one or more other developers will be developing entertainment software
products under the “Tour of Duty” brand contemporaneously with the First Product on platforms or
systems other than the Platforms, including Infinity Ward, Inc., which will be developing a PC-
based "Tour of Dufy” brand entertainment software product, and (d) such other "Tour of Duty”
brand entertainment software products being developed contemporaneously with the First Product
shall not be deemed to be the same entertainment software product as, or Converted Versions (as
defined in Section 7.2) of, the First Product.

2 Platforms and Formats

2.1

The parties agree that Developer shall develop the Products to operate on the following platforms
configured for both the NTSC and PAL television/video systern standards: Sony PlayStation 2
computer entertainment system, Microsoft Xbox and Nintendo GameCube, or any Successors or
updates to such platforms (the *Platforms™).
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3 Ownership

31 For purposes of this Agreement, the term “Intellectual Property” means inventions, know-how,
patents, patent rights, and registrations and applications, renewals and extensions therefor,
copyrights, copyrightabie works or art and works or authorship (including, but not limited to, tities,
computer code, themes, objects, characters, character names, stories, dialog, catch phrases,
locations, concepts, game piay elements, artwork, animation, sounds, musical compositions,
audio-visual effects and methods of operation and ary related documentation and packaging),
copyright registrations and applications, renewals and extensions therefor, trademarks, service
marks, trade names, trademark registrations and applications, renewals and extensions therefor,
rights in trade dress, rights of patemiity, attribution, integrity and other similarly afforded *moraf
rights, trade secrets and other inteilectual property and proprietary rights recognized by United
States law and appliicable foreign and intemational laws, treaties and conventions.

3.2 Subject to Section 3.4, Aclivision or, as applicabie, any other party who may license rights to
Activision in connection with the development of the Products, shall retain and own all rights, title
and interest in and {o the Products, including, without limitation, design documents, materials,
graphics, animation, music, the Activision Game Engine (as defined in Section 4.2.1), and all
technology created or incorporated into the Products by Developer (e.g., computer code and
engines, software, software development tools, utilities, data formats or compression methods,
algorithms, interfaces, and general computer design practices used by Developer) (collectively, the
"Product Technology™}, game play elements, audio and visual assets and displays, and other
intellectual Property created by Developer under this Agreement, and the underlying properties
upon which the Products are based (l.e., alt aspects of a Product’s game universe, including,
without fimitation, all characters, settings, stories, story lines, titles, themes, objects, dialog, catch
phrases, weapons, vehicles, iocations, concepts, artistic representations, rules and methods of
play, names, lkenesses, designs and other elements, and all trademarks, trade names, trade
dress and copyrights and other Intellectual Property rights relating to such universe and elements
{collectively, the "Underlying Properties”)). Without limiting the foregoing, Activision {or as
applicable, its licensor in connection with a particular Product) shall also own all trade dress rights
throughout the world in the packaging and materials developed by Activision for the Products, as
well as all trademark rights throughout the world in the name that is actually used by Activision fo
market and sell the Products.

3.3 Subject {o Section 3.4, the Products, the Praduct Technology, the Undertying Properties and all
other Inteflectual Property Developer creates andfor develops in connection with the services
provided by Developer o Activision in regard to the Products under this Agreement shall be
considerad “work(s) made for hire” (as that term is commonly used under all applicable copyright
laws), and shall therefore be the scle and exclusive property of Activision from the time of creation.
In the event for any reason whatsoever anything Developer creates and/or develops in connection
with the services performed pursuant to this Agreement or any rights to the Products, the Product
Technology, the Underlying Properties and related Intelleciual Property are deemned not to be
work(s) made for hire, or in the event that Developer should, by operation of law, be deemed to
retain any rights in the Products, the Product Technology, the Underlying Properties or to any other
such Intelleciual Property, Developer hereby agrees to imevocably assign and does hereby
imevocably assign fo Activision, without any further consideration and regardiess of.any use by
Activision of the Products, all of Developer's rights, title, and interest, if any, in and to the
Products, the Product Technelogy, the Underlying Properties or any other intellectual Property
created by Developer in connection with this Agreement. Developer aiso heraby grants Activision a
perpetual, worldwide, non-exclusive, paid-up and royalty-free license to exercise any moral rights
to any and all aspects of all materials created in connection with the development of the Products.
Developer further agrees to execute one or more copyright assignments at Activision's request,
the form of which is set forth on Exhibit C attached hereto, or any other subsequent document as
further evidence of this assignment, and to cooperate with Activision in perfecting the assignment
of any rights to the Products and all Intellectual Property related thereto,

3.4 Notwithstanding the foregoing, Publisher and Developer shail jointly own all right, title and interest,
inciuding all Intellectual Property rights in and tc the software development tools, utilities,
subroutines, seripting languages, generic art and generic sound assets (provided that any such art
and sound assets cannot be readily identified by the average reasonable consumer as being part
of, derived from or associated with any of the Products), and methodologies that may be
ndependently developed by Developer during the course of development of the Products (such
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toals, utilities, subroutines, scripting languages, generic art and generic sound assets, and
methodologies being generally and coliectively referred to herein as "Background Materials”) and
incorporated into or utifized in the creation of the Products, and Developer shall have the right to
utiiize the Background Materials in connection with its development of other entertainment
software products, provided that (a) any such Background Materials do not (1) include, embody,
incorporate or constitute “derivative works” (as such term is defined under United States copyright
law) of any Product Technology provided by Activision to Developer for use in the Products (e.g.,
Product Technology contained in any software engine provided by Activision), or (i) require any
Product Technology provided by Activision to Developer to function; and (b) Developer shall not
have the right to use any such Background Materials in the development of any entertainment
software product for third party if such entertainment software product is directly competitive with
any of the Products.

4 Responsibilities

4.1 Developer's Responsibilities:

4.1.1 Except as specifically provided below to the contrary, Developer shall be responsible
for (a)the complete development and production of the Products, including the:
creation of all software, programs, computer code, visual assets and related materials
required to release the Products commercially, and the design, creation and infegration
of all audio and sound assets, in conformance with the specifications in the Game
Design Document ("GDD") and Technical Design Document (“TDD") to be created by
Developer pursuant to the applicable Milestone Schedule for each of the respective
Products set forth in Exhibit A attached hereto (the parties agree that the Milestone
Schedule for the First Product is attached hereto as Exhibit A-1, and then this
Agreement and Exhibit A shall be amended accordingly to includa each successive
Product's applicable Milestone Schedule, including Exhibit A-2 for the Second Product,
and Exhibit A-3 for the Third Product), Activision's specifications for the Products as
mutually agreed upon with Developer and as set forth in the GDD and TDD, whether
orally or in writing, and commonly accepted standards for premium emtertainment
software design, development and programming (the "Specifications™; and (b) the
payment of any and all development costs. Without circumscribing the generality of the
foregoing, such deveiopment shall include, without fimitation: {f) designing the creative
and technical Specifications for the Products; (if} creating all computer code for the
Products; (iii) creating all visual and audio assets for the Products, including, as
applicable, all game design aspects, art direction and creation, character development,
screen graphics, animation, cut scene and introduction movies, motion capture, and
video production, sound recording and effects, music compaosition, music production,
music recording, and voice over recordings; (fv) as necessary, hiring talent for motion
capture, acting, and script writing; (v} integrating all visual and audio assets into the
Products; {vi} testing the Products in an amount which is sufficient for the Products o
be defivered to Activision in “Alpha” and then “Beta™ versions (as such terms are
defined in the Notes to the Milestone Schedule set forth in Exhibit A) for further quality
assurance testing by Activision; (vii) assisting Activision in assuring that the Products
receive approval from any first party proprietary system licensor, such as Sony,
Nintendo and Microsoft (collectively, "First Parties”), as necessary for the commercial
release of the Products (in this regard, Developer agrees to make any and all changes
that may be required by such First Parties so as to allow Activision to release apd
distribute the Products); (viil) assisting in the preparation of the user game marnual, hint
books or strategy guides and other reference materials; (ix) using its commercially
reasonabie efforts to correct Defects {as defined in Section 4.1.3) found after release
of the Products; and {x) creating foreign language versions of the Products as provided
for in Section 8 of this Agreement.

412 At Activision’s request, Developer also will provide to Activision a self-running and/or
interactive software program for each of the Platforms that demonstrates the principal
features of the Products for use in sales and marketing promotions (the “Demo
Program®). The Demo Program must be a practical demonstration of the Products on
the appiicable platform, where the animated 3D characters are integrated with the 3D
world and controlled by the player with a functional user interface. Activision and
Developer will mutually agree on the content of the Demo Program and the interim
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delivery milestones for the Demo Program, provided that such Demo Program shall
contain at least one fully playable game level and further provided that the quality of
such Demo Program shall be competitive with that of the demonstration programs of
other "AAA®, high quality entertainmernt software products of similar genres. The
parties agree that such Demoe Program, if requested io be developed by Activision,
shall be delivered to Activision as provided for in the applicable Miestone Schedule for
each respective Product set forth in Exhibit A attached hereto.

4.1.3 After the acceptance of a final version of any of the Products by Activision, Developer
agrees to diligently and in good faith remedy all Defecis discoverad in such Productsat
no additional charge to Activision for a reasonabie period of time. For purposes of this
Agreement, the term “Defects” shall mean deficiencies in content or technical defects
in regard to the program code, graphics, animation, or other Product assets and
attributes developed and/or provided by Developer (excluding any Defects that arise
from or are caused by any Product assets that are created or delivered to Developer by
Activision or any other party under the direction of Activision), such as, by way of
example only, cases where (a)the Product is rendered partially or completely
non-functional, {b) the Product produces incorrect or misleading information, (c) there
is a material detriment to the visual representation, sound or game play of the Product,
(d) the Product erroneously interrupts information given to it, (e) the Product causes
the destruction, disruption or comruption of a data system, storage device or
mechanism, or (e} there are material errors in any textual information, including serous
grammatical ermors. Such Defects may arise either as deviations from the
Specifications or as deviations from commonly accepted standards for normal and
correct operation of computer programs, even if not explicily mentioned in the
Specifications. Developer will provide periodic reports o Activision, as Activision may
reasonably request, during the course of performing the services required pursuant to
this Section. Whenever appropriate, Acfivision may require that any
modifications/corrections are to be provided in the form of a new and compiete set of
archival materals (as described in greater detail in Section 6.6) with appropriate
version number, and/or in a form suitable fo be distributed as an electronically
downioadable computer patch. Time is of the essence in performing these tasks. If
Developer fails to repair or otherwise remedy or mitigate any such Defect within a time
period that is reasonable in light of the circumstances surrounding the discovery of
such Defect (such time not to exceed in any event thirty (30) days after Developer's
receipt of a notice from Activision regarding the discovery of such Defect), Activision
shall have the right, in addition {0 any other remedy it may have under this Agreement,
to attempt to comedt such Defect or to contract with one or more third parties to have
such Defect corrected and may recoup all sums expended for said purpose from
Developer’s royalty payments hereunder.

414 If, pursuant to Section 4.3, Activision provides any item of software, tools or other
equipment to Developer in connection with the performance by Developer of its
obligations under this Agreement, Developer agrees to retumn such software, tools or
equipment to Activision upon Activision's request, but in any event no later than ten
(10) days after (a) cancellation of the Products with respect to which such software,
tools or equipmert was being used, or (b) termination of this Agreemient  Any
software, tocls or equipment provided to Developer by Activision may be used by
Developer exclusively for work Developer is doing for Activision under this Agreement
and may not be used for work Deveioper is doing for any other individuals or
companies.

415 At Activision's request and as applicable to each Product's operating platform,
Developer shall include the installer program provided by Activision in each Product
along with any electronic registration programs, previews, demonstration programs and
other promotional materials provided by Acfivision for inclusion, subject only 1o the data
storage limitations created by the size of the actual Product. Developer may modify the
installer and electronic registration programs to suit the particular requirements of the
appiicable Product, subject lo Activision’s prior approval.
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42 Activision's Responsibiiities:

421

422

4.2.3

424

In connection with the deveiopment and production of the Preducts, Activision shall
provide Developer with the following: (a) pericdic ediforial feedback and substantial
creative and technical input on all aspects of Product design and development; (b} a
reasonable amount of production management support refating o Developer's
production of the Products; (c) source code for Activision's installer and electronic
registration program, if applicable; (d) quality assurance testing of the Products; and
{e) solely with respect to the First Product, a game engine developed by Activision (the
“Activision Game Engine”}, which will be provided to Developer free of chargs.

Activision will be responsible for providing customer telephone and online electronic
Internet support, in English only, for end user application of the Products directly to end
users located in such parts of the world where such telephone and online service is
made available by Activision during Activision's standard business hours. In connection
with Activision’s obiigations to provide customer support undertaken pursuant to this
Agreement, Developer agrees to consult with Activision and provide such technicat
information to Activision as shall be reasonably necessary for Activision to provide
such customer support for the Products as Activision provides for its other comparable
products in the ordinary course of business.

Subject o the provisions of Section 13, Aclivision will design the packaging for the
Products and develop all related advertising, marketing and promotional materials to
be usad in connection with the disiribution of the Products. Developer will cooperate
with Activision in connection with its development of such advertising, marketing and
promotional materials. .

Activision will be responsibie for all aspects of distribution and sale of the Products in
all channels, now existing or hereafter created, and in any manner Activision deems
appropriate.  Activision. may, in its sole discretion, decide to publish any of the
Products throughout the world (a) in any variety of forms, including, without limitation,
as applicable, in source or object code form recorded on CD-ROM, disketie, cassetie
tape, read-only memory or any other media, (b) by any method or variety of methods,
including, without hmitation, distribution under an affiliated label, by licensing or
sublicensing, by bundling, and/or, as applicable, by offering the Products electronically,
online, on time sharing or for cyber café services, or any other form of delivery, and
(c) for use with any electronic devices it deems appropriate.

4.3 Development Aids and other Assistance:

4.3.1

4.3.2

From time to time, Aclivision may provide Developer with certain Activision
Development Aids {(as defined below), when and in the form Activision and Developer
muiually deem appropriate to assist Developer in its development of the Products.
Activision Development Aids antidpated io be provided to Developer, and the
estimated costs (including lease or depreciation costs) thereof, will initially be described
in Exhibit D attached to this Agreement and such Exhibit D shall be amended by the
parties from time to time as necessary fo (a) include any additicnal Activision
Development Aids provided by Aclivision to Developer, or (b) account for any other
changes in Activision Development Aids provided (or to be provided) to Developer, or
the costs thereof, during the course of development of the Products. The costs
(ncluding lease or depreciation costs) of the Activision Development Aids shall
consfitute Additional Advances as set forth and defined in Section 10.2. Subject to
Section 10.2, Activision hereby grants a nonexclusive license o Developer to use any
delivered Activision Development Aid solely for the purpose of developing the Products.
Developer agrees that it shall retumn to Aclivision all Activision Development Aids {to
the extent such Activision Development Aids are in tangible or electronic form) provided
hereunder, including any copies thereof, in accordance with Section 4.1.4.

“"Activision Developmeht Aids" means equipment, assistance, development tools,

utilities or other software, hardware, assets, content, materials or services, that are
provided by Activision (or any third party at Activision’s direction) to Deveioper for
Developer's use in the development of the Products. Activision Development Aids shall
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include, but are not limited to, software programming assistance, installer programs,
game engines (but specifically excluding the Activision Game Engine, which shall be
provided by Activision to Developer free of charge for use in connection with the
development of the First Product) or files, sound system or MP3 decoding software,
animation, artwork or other computer generated renderings, cut-scenes, movies
{including CG and live action), videos, motion capture, script or dialogue writings,
music, sound effects, and voice-overs, and alsc include First Party Aids. "First Party
Aids™ means any machine or device, including, without limitation, development kits,
debuggers, decompilers, or hand-held machines, manufactured or marketed by or on
behalf of First Parties that is provided by Activision (or any third party at the direction of
Activision) fo Developer to assist Developer in its development of the Products.

433 Without lhmiting the foregoing provisions of this Section, Developer agrees and
understands that it shall obtain no rights whatsoever to any First Party Aids supplied
hereunder, except for the limited right to use the same as described in this Section.
DEVELOPER SHALL HAVE NO RIGHT IN ANY EVENT TO PUBLISH CR
DISTRIBUTE ANY PRODUCT DEVELOPED IN WHOLE OR IN PART WITH ANY
FIRST PARTY AIDS, OR TO USE FIRST PARTY AIDS FOR ANY PURPOSE OTHER
THAN FOR THE DEVELOPMENT OF THE PRODUCTS HEREUNDER DURING THE
TERM OF THIS AGREEMENT FOR PUBLICATION BY ACTIVISION. DEVELOPER
ACKNOWLEDGES AND AGREES THAT FIRST PARTIES ARE THIRD PARTY
BENEFICIARIEE OF THIS AGREEMENT WITH RESPECT TO THE TERMS
RELATING TO FIRST PARTY AIDS, AND THUS HAVE FULL RIGHT TO BRING ANY
ACTION AGAINST DEVELOPER, INCLUDING INJUNCTIVE ACTION, TO ENFORCE
SUCH TERMS.

5 Development Team and Updates

5.1 The lead employees for the First Product and Second Product shall include, without limitation, the
empioyees of Developer as identified in Exhibit B attached hereto {the “Key Employees®). Until
final acceptance of the First Product and the Second Product, the Key Employees shall devote
their full time and effort solely and exclusively to the completion of the First Product and the
Second Product In connection with the Third Product, (a) the parties will mutually determine the
st of Key Employees for the Third Product in good faith, (b) Exhibit B shall be amended
accordingly to identify the Key Employees for the Third Product, (c) such Key Employees will
devote their full time and effort solely and exclusively to the completion of the Third Product, and
(d) the parties acknowledge and agres that such Key Empioyees for the Third Product will include
Developer's then lead development and design employees, but shall not include employees
working solely in a management capacity. Developer shall be solely responsible for ensuring the
continuing availability of all Key Employees, and in order lo insure such avafability and as a
material inducement to Activision entering into this Agreement, Developer agrees fo cause each of
the Key Employees to enter into long-term employment contracts with Developer commensurate
with scope of the development obligations undertaken by Developer hereunder, but in no event
less than four (4) years in duration. ANl such employment contracts will be in a form and substance
acceptable to Activision and contain provisions that are customary for agreements of this nature,
including, without Nimitation, confidentiality and proprietary information covenants. .- Until final
acceptance of the Products, the exclusive assignment of the Key Employees shall be the
completion of the Products and Developer shall not assign any another project to such Key
Employees that would prevent them from fulfiling their respective responsibilities for the Products.

52 in addition to the Key Empioyees, the remainder of the development team for the First Product and
Second Product shall include, without Emitation, the employees of Developer as listed on Exhibit B
attached hereto (the "Development Team”), and Exhibit B shall be amended upon mutual
agreement of the parties fo reflect the then current Development Team dedicated fo the Third
Product. Until final acceptance of each of the Products, each member of the applicable
Development Team shall devote his or her full time and effort solely and exciusively to the
completion of the applicable Products. Developer shall be soiely responsible for ensuring the
continuing availability of all members of the Development Team. A Development Team member
terminating his or her employmertt with Developer shall not be considered a material breach of this
Agreement, provided that Developer agrees to use its commercially reasonable efforts to
immediately replace such team member with a substantially similarly qualified new team member
acceplable to Aclivision as needed to complete the Products. Until final acceptance of the

Rnorlr Entartainmart_Dyhdichinn and Mousinnmont Aar (o Deeciuede B Canendal wiinal? TN




53

54

6 Delivery

6.1

6.2

6.3

Products, the exclusive assignment of such persons (excluding any such person working sclely in
a management capacily) shall be the completion of the Products and Developer shall not assign
another project to such employees that would prevent them from fulfilling their respective
responsibilities for the Products.

Developer shall provide Activision with brief written status reports relating to the development of
the Products on a schedule and in a2 manner o be reasonably established by the parties, but in no
avent less ofien than weekly. Developer also shall provide Activision with reasonable access to the
Key Employees and Development Team in order fo ailow Activision to adequately monitor the
progress of the Products’ development Inthe event that at any time during the term of this
Agreement, Activision deems it appropriate, at Activision's expense, o have one or more of its
employees present at Developer's offices in order to monitor the deveiopment of any of the
Products and facilitate the provision of Activision’s creative and technical input, Deveioper will
make all reasonable accommodations to allow such Activision's employees to fulfill their respective
tasks,

In order to faciiitate Activision's monitoring of the Products’ development process and fimely
receipt of Activision’s approvals and technical and creative input, Developer will provide Activision
with “Builds” of the Products (pursuant to each Product's applicable Milestone Schedule), defined
as a version of the Products that represents the then cument siate of the development and
integration of the Products’ computer code and audic / visual assets as set forth in more detail in
Exhibit A to this Agreement,

Developer shall deliver each deliverable item described in the applicable Milestone Schedule for
each respective Product set forth in Exhibit A to this Agreement in the manner applicable to
delivery of Builds and in accordance with the delivery schedule also set forth in Exhibit A for
approval to Activision. Developer will give Activision written notice of each milestone delivery, and
no delivery shall be considered cornplete until Acfivision has received written notice and verified
receipt of the defiverable item. f Developer fails to deliver any deliverable item on or before the
specified delivery date, Activision shall provide written nofice to Developer of such failure to
defiver. Thereafter, if Developer fails to provide the deliverable item within seven (7) business days
of receipt of such notice (or such longer period as Activision may, in its sole discretion, agree),
Activision shall have the right to terminate this Agreement upon written notice due to a material
default by Developer, subject to the provisions of Section 17 of this Agreement. Notwithstanding
the {foregoing, any of the applicable Miestone Schedules for each respective Product set forth in
Exhibit A may be adjusted or amended from time to time upon mutual written agreement of
Activision and Developer.

Within ten (10) business days from the date of delivery of the items required by such milestone,
Activision will give Developer writlen notice of any aspects of the deliverables which (a) do not
conform to the Specifications and/or milestone descriptions contained in the Milestone Schedule,
{b) contain Defects, or (c) are unacceptable for some other reason, including, but not limited to, in
Activision’s reasenable judgment, the deliverable itern, if meart to be the Code Release version of
the Products, is noi marketable as delivered. Activision’s approvals will not be unreasonably
withheld. To the extent that Aclivision fails 1o provide Developer with a written acceptance (or
written notice that a certain defiverable Hem does not conform to the Specifications) within the
period of time described above, the parties agree that Activision and Developer will negotiate in
good faith to extend the defivery dates- for all remaining milestones if the delivery of such
milestones is reasonably affected by Activision's delay; provided, hawever, that if Activision fails to
respond within fifteen (15) business days from the date of delivery of the deliverable item, the due
dates for the remaining milestones will be automatically extended by one (1) day for each day that
Activision fails to respond beyond such fifteen (15) business day period. Following its receipt of a
written nolice containing description of any milestone delivery deficiencies, Developer agrees to
make all such modifications and changes as will be required to comrect the specified deficiencies
within a reasonable amount of time, which shaill in no event exceed ten (10) business days of
receipt of such written notice without Activision's written consent.

This procedure will be repeated with each submission until Activision determines that the
rnilestone has been met or, in Activision's discretion reasonably exercised, that further
submissions will be to no avail and Developer cannot remedy the deficiendies. In the event that
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Activision determines that further submissions will be fo no avail, but in no event prior to at least
two (2) submissions and reviews pursuant fo Section 6.2, and Developer cannot cure the
deficiency, it may, at its sole option, (a) lerminate this Agreement upon writlen notice due to a
material default by Developer subjedi to the provisions of Section 17; (b) procure the services of
others to complete the milestone and/or the entire Product development precess and deduct the
costs (including, but not limited to, development fees and royalties paid to third parties) from any
royalties or other payments due to Developer; (¢) compleie the milestone and/or the entire Product
development process and deduct Activision’s costs from any royalties or other payments due to
Developer; or (d) a combination of (a), (b) and/or (c). Without limiting the generafity of the
foregaing, Activision has the right to terminate this Agreement for material breach by providing
written nofice to Developer upon Developer's failure to complete any of the milestones set forth in
Exhibit A within thirty (30) days of the date due in accordance with the Milestone Schedule or in a
- manner that remains reasonably unacceptable to Activision after such thirty (30) day period.

6.4 The parties acknowiedge and agree that Activision retains final editorial control in all areas of
Product development, provided, however, that Activision agrees to consult with Developer and
seek Developer's reasonable creative input throughout the development of the Products, and shall
use commercially reasonably efforts to take into consideration Developer's creative input regarding
the Products. Activision's editorial control will not be unreasonably exercised and will be mainly
exerted in instances where the schedule, budget, product quality, key aspects of product
deveiopment or market viability are in question. Accordingly, once the Products are in
development, Activision reserves the right, from time to time, fo request amendment of the
Specifications in ight of commercial and creative considerations or to accommodate the requests
of a third party licensor with respect to any of the Products. To the extent any such changes
constitute a Significant Design Change (as defined below), as shall be mutually determined by the
parties, Activision and Developer shall mutually agree in writing upon {a) appropriate adjustments,
if any, to be made to the applicable Milestone Schedule, and (b) the amount of additional
compensation, if any, to be paid to Developer for additional work required to implement such
Significant Design Change. “Significant Design Change" shall mean a modification to the
Specifications that causes the Specifications to materially differ from the Spedifications as
accepted by Activision in connection with the applicable Milestone Schedule, and requires either 0]
significant reprogramming of the Product code or (b) significant amounts of new artwork and
animation,

6.5 Developer shall deliver to Activision a final, Code Release (as defined in Exhibit A) master of the
First Product in a form that is ready to be commercially released by Activision no later than June 1 .
2004. Delivery of other Products shall occur on dates 1o be mutually agreed fo by the parties
through good faith negotiations. Time is of the essence with respect to making each of the
deliveries referred to in this Agreement, including, without fimitation, the delivery of each of the
Products and completion of each interim milestone.

6.6 Developer will provide documented source code, along with all associated game assets as
described in further detail below, created pursuant to this Agreement to Activision: (a} within ten
{10} business days after Activision's request that Developer do s0; (b) within ten {10) business
days after Activision’s final acceptance of any Product, and (c) within ten {10) business days after
Activision's acceptance of any Enhancements to any Product. Following the final acceptance of
each of the Products, Developer will deliver to Activision a complete package (on disk) of all
assets contained in the Products, along with any related archival materials and other
documentation consisting of one hard copy of. (i) the thoroughly documented and commented
source listing of the graphics, animation, sounds and music which represent such Products,
including one copy on magnetic or optical media as required to create a working executable
version of the Products; (i) any other written documentation, including development notes, which
Developer may have created which may assist Developer, Activision or third parties in the
maintenance, support andfor conversion of such Products; (iit} a list of any utilities, tools or editors
which Developer created during the development of such Products and which would be necessary
in any modification, reconstruction or recompilation of the Products, along with similarly
documented source listings and magnetic or optical media copy of all such programs; (iv) a
complete listing of the development environment utilized by Developer in the creation of the
Products; (v) brand name and version information for all used commercial software libraries and
tools used in the development of the Products; and (vi) all original source data created during
development, including application, system and utility code. If Activision is unable to successfully
compile the data and run the program and any associated utilities because of the assets
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6.7

Developer has provided pursuant to this Section, the requirements of this Section shall not have
been met. '

Notwithstanding anything lo the contrary set forth in this Agreement, the following conditions shall
apply to the deltvery of milestones and Activision's payment therefor: (a) Activision is under no
obligation to make any milestone payment until such milestone is submitted by Developer, actually
received by Activision and approved in writing by Activision; (b) Activision is under no obligation to
approve andior make payments for milestones in accordance with the dates set forth on the
Milestone Schedule, which Developer agrees are for purposes of establishing delivery dates only;
(c) payments for each milestone, when due in accordance with subsection (a) above, shall be
made within ten (10) days of Activision's wiitten approval of such milestone; (d) payment by
Activision for any milestone does not constfitule acceptance or approval of such milestone uriless
Activision has otherwise approved the milestone in writing; provided, however, such payments
shall be non-refundable in accordance with Section 17.6; and (e) payment by Activision for any
milestone delivered by Developer to Activision after the due date set forth in the Milestone
Schedule shall not () constitute a waiver by Activision of the late delivery by Deveioper, (i)
constitute or establish a course of dealing between the parties, (jii) alter or extend any milestone
delivery due dates (including the due date for the milestone for which Activision has made
payment) or (iv) otherwise be deemed a modification or waiver of any of the terms of this
Agreement

7 Enhancements and Conversions

7.1

72

] Sequels

81
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Developer agrees to create Enhancements in order to supply new materials for the Products and
to maintain and enhance each Product's competitiveness against other third party entertainment
software products, at Activision's discretion and as may be reasonably requested by Activision
from time to ime. Developer and Activision shall negotiate in good faith the terms pursuant to
which any Enhancements are {o be developed by Developer, including, if applicable, payment of
additional fees to Developer, prior to Activision offering such project to any third party.

In connection with its ownership of the Products, the Product Technology, the Background
Materials, and the Underlying Properties, Activision shalt have the right to convert or “port” (as
such term is commonly understood in the entertainment software industry) any of the Products
developed by Developer hereunder for use and play on any videogame, computer or other
systems or platforms other than the Platforms, whether now known or hereafler developed,
including without limitation, PC or Macintosh, Nintendo Game Boy Advance, hand held electronic
devices, wireless felephones, personal digital assistants, and other convergent devices, sel-top
baxes, onfine gaming networks, Intemet browser based software and other online applications
(collectively, "Converted Versions®).

in connection with its ownership of the Products, the Product Technology and the Underlying
Properties, Activision shall also have the right, but not the obligation, to develop, produce and
publish Sequels. The development of any such Sequel by Developer shall be subject to the
mutual agreement of the parties (subject to the limitation on the number of Products Developer is
obiigated to develop for Activision pursuant to this Agreement), provided that Developer shall have
a first right of negotiation, for a peried of ten (10) days from notice from Activision of Activision's
intention to publish a Sequel, to develop a Sequel as either the Second Product or Third Product
Activision and Developer agree to negotiate in good faith with respect to the terms of such Sequel,
including the amouni of the development fees or advance payments to Developer for the
applicable Sequel, and delivery schedules. If the parties fail to reach an agreement within such ten
(10) business day period or Developer elects to initially reject an offer with respect to such Sequel,
Activision may offer the right to develop the Sequel to another developer. If Activision's offer to
such other developer contains any terms that are materially more favorabie than those submitted
to Developer, then Acfivision will give Developer an opportunity to match the offer by giving
Developer written notice of such revised terms and Developer may accept such offer within ten
(10) business days of receiving notice thereof. If Developer does not actually produce a particular
Sequel for Activision, then Developer agrees to provide reasonable assistance and cooperation to
Activision in connection with the exercise by Activision of its right to develop and produce such
Sequel, including assistance with any source code, development tools and assets developed by
Developer in connection with the Predecessor, provided thal Activision will reasonably



9.1

9.2

compensate Developer for its assistance, if such assistance reaches a material level, as
reasonably determined in good faith by the parties. Royalty rates payable to Deveioper for any

Sequel developed by Developer for Activision hereunder shall be the same as those applicable 1o
any of the Products pursuant to Section 11.1.

Foreign Language Translations

Developer shall provide the Products to Activision in the English language. Developer shall
incorporate into the Products, at no additional cost, up to eight (8) foreign language franslations
requested by Activision, including, but not limited to, French, German, Spanish, Portuguese,
[talian, and one or more Asian languages. In connection with the foregoing, because some
transiations may invoive non-English-style alphabet.characters (such as Chinese or Japanese),
Developer shall develop the English language versions of the Products in double-byte enabled
computer code and otherwise prepared for use with Asian operating systems. Whenever practical,
Developer wil use its good faith efforts to complete all foreign language translations
simultancously with the completion of the English language version of the Products. |n Activision's
discretion, foreign language translations may be fully localized (all text is translated and all audio is
dubbed, re-recorded or subtitled, with localized packaging) or partially localized (some but not ali
elements are translated or otherwise localized). Activision shall be responsible for providing all
translated voice and translated text files in the format specified by Developer and Developer shall
be responsible for the integration of all such files, at no additional cost, into the final translated
Products, subject to Activision's quality assurance review and approval.

In the event Activision requests Developer incorporate into the Products more than eight (8)
foreign language translations, ary” such additional foreign language translations will require
Activision to pay Developer Additional Advances (as defined in Section 10.2.3), to be negofiated
by the parties in good faith, but not to exceed Ten Thousand Dollars ($10,000) per localization.
Such cost may be adjusted in regard to the Secend Product and the Third Product subject to good
faith negotiations between the parties based on the then current market cost of performing such
work.

10 Advance Payments

1c.1

10.2

In connection with the development of the First Product for all of the Platforms, Activision will pay
to Developer an advance (the “"Advance”) against Rovalties (as defined in Section 11.1) equal to
Eight Million Five Hundred Thousand U.S. Dollars (US$8,500,000). The Advance shall be payable
in instaliments as provided in the Milestone Schedule for the First Product attached hereto as
Exhibit A-1. All Advance payments shall be non+efundable in accordance with Section 17.6. The
parties acknowledge and agree that Activision has already paid Developer Six Hundred Thousand
U.S. Dollars (US$600,000) of the Advance. Development advances or fees for the Products
other than the First Product shall be determined by the good faith negotiations of the parties prior
to the commencement of development of each such Product, provided that such advances or
development fees for the other Products shall not, in any event, exceed the Advance payable for
the First Product.

Additional Advances

10.2.1 Developer shall be responsible for all design, development and production costs
associated with the creation of the Products in accordance with the Specifications set
forth in this Agreement. In the event a Product or any of its aspects (including the
foreign languages versicns) do not conform, in Activision’s reasonable discretion, to
such Specifications, Activision shall have the right, in addition to any other rights it has
under this Agreement, to correct all such deficiencies and complete the Product or any
of its aspects or have the Product or any of its aspects completed on its behalf by a
third party.

10.2.2 Accordingly, except for Royalties payabie under this Agreement, the following shall
collectively constitute “Additional Advances” recoupabie from all sums payable to
Developer under this Agreement (a) solely in the event that a Product needs to be
brought inte accordance with the Specifications, all payments made by Activision to
Developer, or on behalf of Developer to other developers and/or designers {whether
Activision’s employees or independent contractors) who add art, animation, video,
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10.3

10.4

graphics, narration, format, or other features to the Products; (b) all costs listed in
Exhibit O with respect to Activision Development Aids; (c) all costs expended by
Activision with respect to the completion of the Products, whether to comect
deficiencies in the Products, to add necessary features and Enhancements needed to
compiete the Products in accordance with the Specifications or to provide Deveioper
with requested support; (d) all travel, lodging, and other expenses incurred by
Developer and paid by Activision on Developer's behalf, al Activision's discretion,
directly related to the completion of the Products; (e} payments made and expenses
incurred pursuant to the terms of Section 4.1.3 to comect Defects that Developer is
unable to comect; (f) rental fees for any computer or other equipment owned or leased
by Activision and used by Developer for development of the Products; (g) licensing
fees paid by Activision on behalf of Developer in connection with any third party
software requested by Developer for use in connection with the development of the
Products; (h) payments for additional foreign language transiations as specified in
Section_9.2; () any additional advance payments or development fees paid to
Developer for Converted Versions of or Enhancements to a particular Product that are
created by Developer; and (f) any payments made pursuant to Section 10.3 (subject to

Section 10.4).

The a parties shall commence discussions in regards to each successive Product and the
development fees or advances payable in regards to such Product eight (B) weeks prior fo the
scheduled completicn of the Product under development by Deveioper at that time. If the parties
are unable to complete their discussion in regards to the successive Product within ten (10)
business days following the complefion of the preceding Product, Aclivision agrees to pay
Developer such periodic amounts as the parties shall determine in good faith is needed to allow
Developer to retain Key Employees and continue its business operalions, consistent with
Developer's aciual monthly costs (expressly excluding any buill in profit) for the preceding Product,
unti! such time as Developer commences work on the successive Product. All such payments shall
be deemed to be Additional Advances paid in respect to such successive Product. In the event
the parties are unable to agree on the successive Product and/or Activision elects in its discretion
not to proceed with Developer's providing services as to any additional Products, this Agreement
shall be deemed terminated and the parties shall have no further obligations to each other,
provided that the amounts paid to Developer pursuant to this Section shall not be refundable.

All advances or development fees paid o Developer under this Agreement, including Additional
Advances, for each Produci shall be recoupable by Activision from any and all Royalties due to
Developer for each such Product, including Converted Versions and/or Enhancernents, across all
Platforms on a fully cross-collateralized basis. Notwithstanding the foregoing, advances or
development fees attributable to one of the Products shail not be recoupable against Royalties
attributable to a different Product

11 Royalty Rate(s) Paid by Activision

11.1
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Developer shall be entitled to receive royalties {Royalty® or "Royalties”) equal to the following
respective percentages of Adjusted Gross Invoices (as defined in Section 11.2) with respect units
of each of the respective Products developed, produced and completed by Developer pursuant to
this Agreement, that are sold by Activision, or licensed by Activision for sale, and not retumed: (a)
twenty percent (20%) for the first 1,000,000 units of each Product across all Platforms; (b) twenty
five percent {25%) for 1,000,001 units up to 2,000,000 units of each Product across alt Piatforms;
{c) thirty percent (30%) for 2,000,001 units up to 3,000,000 units of each Product acruss all
Platforms; and (d) thirty five percent (35%) for units in excess of 3,000,000 units of each Product
across all Platforms.

"Adjusted Gross Invoices™ shall be defined as the gross invoices from all sales and ficenses of
the Products, less the following amounts: (a) taxes on sales or ficenses (such as sales, use,
excise, value-added and other taxes); (b) amounts reimbursed by custormers, such as for
insurance, packing, custorn duties, shipping and similar charges; (¢} promotional amounts, such
as credits, cash discounts, freight discounts, rebates or promotional allowances io customers
{commonly known as “DFI" or “Deductions from Invoices™), and cooperating advertising
expenditures (commoniy known as “"Coop”); (d} Cost of Goods (as defined below); {e) royalty
and/or license fees payable to First Parties and third party licensors in connection with licenses
reiated to the development of the Products; and (f) amounis for retumns, credits, refunds, price




protection or markdown aflowances, and a return reserve (calculated in accordance with
Section 11.3). “Cost of Goods™ means the following amounts: all costs of materials, packaging,
manufacture, replication, assembly and delivery of final packaged Products, including freight costs
and fuifillment charges.

11.3 Retumns Reserve: Activision may retain a reasonable percentage of Royalties otherwise payabie to
Developer as a reserve against returns, such as credits, refunds, price protection or allowances.
Such retuns reserve shall be calculaied as follows: For each quarterly Royalty payment to be
made by Activision to Developer, if any, Activision shall withhold twenty percent (20%) of each
payment as a reserve for returns of the Products, which Activision may receive from its reselling
customers. Activision shall retain such retums reserve for the previous twelve (12) month's sales
as a reasonable reserve against charges, credits, or retums. Activision shall pay to Developer the
withheld monies on a quarterty basis the reserve that was withheld four (4) quarters earlier. The
amournt to be paid shall be the full amount iess any amounts actually reimbursed, refunded or
given as a credit to Activision's customers. Activision may, under reasonable business judgment,
discontinue the repayment of the reserve if it appears that the maintenance of the reserve is
reasonably necessary to account for future charges, credits and retums. The full amount retained,
less any amounts actually refunded or credited by Activision, shall be paid to Developer not later
than twelve {12) months after the last day of sale of the Products by Activision.

11.4 In the event Activision contracts with a party other than Developer to develop and produce any
Converted Version or Enhancement, Developer shall be entitied to receive passive Royalties equal
to ten percent {10%) of Adjusted Gross Invoices with respect o all units of such Converted
Version or Enhancement that are sold by Activision, or licensed by Activision for sale, in the retail
channel, provided that {a) any such Converted Version is deveioped by such other party in
substantial part by simply “porting” the assets and computer code from cne of the Products
developed by Developer hereunder and is not developed by such other party by creating
substantially new and different assets and computer code {e.g., Developer would not be entitled to
passive Royalties under this Section for a Converted Version developed for the Nintendo Game
Boy Advance handheld device or a wireless telephone, given the technology that currently exdists
for such handheld devices as of the date of this Agreement), and (b) all advances paid by
Activision to Developer hereunder, including the Advance and any Additional Advances, have been
fully recouped by Activision from Royalties due to Developer for units of the Products developed,
produced and compieted by Developer.

115 Developer shall be entitled to receive passive Royalties equal to ten percent (10%) of Adjusted
Gross Invoices from the sale or ficense by Activision of any Ancillary Products (as defined beiow},
provided that (2) no Royalties shall be payable under this Section until such time as Acfivision has
actually received payment for sales or licenses of such Ancillary Products, and (b) Developer shall
be entitied to Royalties under this Section only in the event that the Ancillary Products are based
upon or derived from Products that are based on an original concept and/or original Intellectual
Property created by Developer in conjunction with Activision, and are not based on Intellectual
Property licensed by Activision or Developer from a third party. For purposes of this Section, the
term *Ancillary Products” shall mean non-software products that are based upon or derived from
the Products or any materials contained in or presented by the Products (such as characters
contained in the Products) developed by Developer hereunder, including, without [mitation,
various forms of merchandise, such as posters, articles of clothing, books, magazines, comics,
foys, and various linear media products, such as motion piclures, videos, cable and television
programs, but expressly excluding hint books and strategy guides used {0 assist end users in
piaying and leaming all of the various features and functionalities of the Products,

11.6 Developer shall be entitied to receive passive Royalties equal to ten percent (10%) of Adjusted
Gross Invoices from the sale or license by Activision of any hint books and strategy guides for the
Products that are used fo assist end users in playing and leaming ail of the various features and
functionafities of the Products, provided that (a) no Royalties shail be payable under this Section
unfil such time as Activision has actually received payment for sales or licenses of such hint books
and strategy guides, and (b) Developer provides a reasonable level of assistance and cooperation
to Activision (or, as applicable, any third party to whom Activision licenses the rights to make such
hint books or strategy guides) in connection with the creation of any such hint books or strategy
guides, including providing art assets from and consultation and instructions on the gameplay,
features and functions of the Products on which such hint books or strategy guides are based.
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11.7

11.10

11.11

11.12

Royalties in connection with retail sales of the Products will be deemed to have cccurred in the
quarterly accounting period in which Activision has invoiced its retail accounts. Such Rovyalties, if
any, shall be paid in accordance with Section 12.

Royalties in connection with licensing of the Products wili be deemed to have occurred in the
quarterly accounting period in which licensees render {o Activision accounting statements for sales
and Activision has received payment. No Royalties shall be payable to Developer on licenses until
Activision has received payment from licensees.

Royalties for sales of the Products outside of the United States shall be computed in the national
currency in which they are paid and shall be credited to Developer's Royalty account at the same
rate of exchange as they are paid, if paid directly to Activision in the United States, If Royalties are
paid to a foreign subsidiary of Activision in the national currency, Royalties shall be credited o
Developer's Royalty account at the exchange rate in effect at the time the funds are received by
the foreign subsidiary. In either instance Royalties shall be proportionately subject to any transfer
or comparable taxes that may be imposed upon the revenue.

Developer is solely responsible for any taxes that may be imposed on Developer by any' taxing
jurisdictions as a result of Developer's services in connection with the development and design of

the Producis.

If a Product is marketed with other works in a package for a single price, the Adjusted Gross
Invoices attributabie to such Product shall be determined by prorating the invoices attributable to
the package according to the suggested retail prices or values established by Activision for the
separate works contained in the package, whether or not such works are marketed separately.

No Royalties shall be payable for units of the Products {a) distributed at no charge or at cost that
are made in connection with advertising and promotion of the Products, or (b} sold in distress
sales, which are defined as any volume sale of a Product for the primary purpose of reducing
inventory which is made at a price less than or equal to forty percent (40%) of Activision’s originally
announced wholesale price for the Product.

Payments and Reports

12.1

12.2

12.3

12.4

Statements as fo Royalties payable under this Agreement, detailed to the extert cusiomary in the
entertainment software industry, shall be sent by Activision to Developer within sidy (60) days
following the end of each quarterly calendar period for that preceding quarterly period
(commencing with the first quarterly calendar period in which a Product shall have been
commercially released), together with payment of accrued Royalties, if any, earmned by Developer
under this Agreement during such quarterly period, less any advance payments or developments
fees unrecouped by Activision.

Activision shall maintain books of account relating to the Royalty payments to be made by
Activision pursuant to this Agreement. Such books of account shall be in sufficient detail so as to
allow for verification of the Royalties actually paid. Developer may, at its expense, have a
reputable certified public accountant reasonably acceptable to Activision audit these books at
Activision's corporale headquarters solely for the purpose of verifying the accuracy of Royalty
payments and Royalty statements during normal business hours upon fitteen (15) business days
prior written notice to Activision, but no more frequently than once a year and not later than one (1)
year after the date the stalement was rendered. Any costs associgied with any audit shall be
bome by Deveioper uniess there is a discrepancy of more than five percent (3%) between
Royalties actually paid and Royalties actually owed, in which case Activision shall bear the actual
and documented costs of such audit.

Each Rovalty statement and payment rendered by Activision pursuant to this Agreement will be
conclusively binding on Developer and not subject to any objection unless Developer gives
Activision specific notice of Developer's objection {o the statement or the payment and its reasons
for such objection within twelve (12) months after the dale the statement was rendered.

Any certified public accountant engaged by Developer to conduct an audit pursuant to this Section
shall {(a) not be paid on a confingent fee or value added basis or according to the results or
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findings of the audit; (b) not perform services for any of Activision’s competitors, (c) keep secret
and confidential all information received by it from Aclivision; and (d) deliver to Activision a copy of
its audit report and related work papers simultaneously with its delivery of such report and papers
to Developer.

In the event that Developer audits the books and records of Activision, Developer shall require the
certified public accountant when engaged for the audit to execute and deliver to the audiled party
a certificate in substantially the following form: / hereby ceriify that | have been engaged by Spark
Entertainment, inc. ("Spark”) to audit the books and records of Activision Fublishing, Inc. Spark
will not pay me on a contingent fee basis. The fees to be received by me for conducting the audit
shall be in no manner variable according to the findings or results of the audit. Simultaneously with
my rendering reports fo infinity, | agree to render copies thereof {o Activision Publishing, Inc.,
fogether with copies of ali my work sheets.

Marketing and Distribution

13.1

132

133

124

13.5

136

Except as specified to the confrary in this Agreement, Activision shall be responsible, solely and
exclusively, for all marketing and promotional aspects related to the distribution of the Products.
Aclivision shall have final approval on all marketing activiies relating to the Products, including but
not limited to advertising, packaging, logo design, Web site design and selection of screen shots,
art, images, demos and Builds of the Products to be sent to the media.

Activision agrees to commit no less than Two Millions United Slates Dollars (US$2,000,000) in
marketing and promotional costs related to the First ProducL

Developer agrees to cooperate with Activision in connection with the marketing of the Products,
including, without limitation, and subject to Developer's availability and consent, which will not be
unreasonably withheld: (a) conferring and consulting with Activision conceming the promotion of
the Products; (b) cooperating with interviews and press fours for the Products and allowing
Activision fo use the idenfity of Developer m promoting sales of the Products; (¢) appearing for
photography and/or artwork under the direction of Activision; and (d) promoting the Products on
the intemet through online interviews, designer diaries and other activilies. Devejoper agrees not
to unreasonably withhold its consent in making key members of its development team available for
media interviews and press fours. Developer agrees that all media relations related to the
Products shall be coordinated through Activision, and that any media inquiries to Developer
regarding the Products shall be referred to Activision before Developer makes any comment or
commitments.

In connection with its distribution and sale of the Products, Activision shail be entitled 1o
determine, in its sole and absolute discretion, ail prices for the Products through all channels of
distribution, including, without Timitation, all related marketing and promotional allowances and
discounts.

Developer acknowledges and agrees that Activision requires certain material created by Developer
for each of the Products to effeciively market and promotie the Products, and that any delay in
receiving these items will have a detrimental impact on Activision's marketing and promotional
efforts. Therefore, Developer agrees to provide the following material to Activision for each of the
Products upon a reasonable advance written notice by Activision in the quantities reasonably
requested by Activision and by the milestones mutually agreed to by the parties: (a) at least thirty
(30) screen shots; (b} at least ten (10) rendered computer graphics images; (¢} characler skefches
and art; (d) skeiches and illustrations of weapons, vehicies, buildings and environments; (e) at
least three (3) pieces of hi-resofution magazine cover art (8 15" x 11" at 300 dpi); and (e) other
production material related 1o the Products. Developer acknowledges and agrees that Acfivision’s
acceptance of any milestone that includes delivery of specified material from the above list will be
subject to Activision’s receipt and acceptance of such material.

Activision makes no warranty that the Products will be successfully marketed or that arry minimum
level of Adjusted Gross Invoices will be achieved. Activision does not guarantee to Deveioper that
Activision's marketing efforts wili be necessarily commensurate with those efforts expended on
any other product published by Activision.
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14 Credits and Notices

14.1 Aclivision desires to promote Developer as a creative talent in the field of entertainment software
products, Subject to any limitations that may be imposed on Activision by First Parties or any third
party licensors with respect to the Products, Activision agrees to prominently attribute Developer’s
contribution to the deveiopment and production of the Products on the Products’ packaging, in the
on-screen credits and in the user manual. Developer's logo shalt appear on the back of the box in
which each of the Products is shipped, as well as on all advertising and promotional materials
(except for television) for the Products, the size and placement of the logo to be sciely determined
by Activision, but shall be no less prominent than ail other third party logos appearing on the
packaging, except for Activision’s logo, the logos of First Parties and any third party licensors with
respect to the Products, and rating icons. Unintentional failure to give any of the foregoing credits
will not be considerad a material breach. In the event of such omission, Activision will take
commercially reasonable steps to remedy it Developer's screen credit shall consist of a single
“card” or “splash screen” (as such terms are customarily defined in the interactive entertainment
industry). Developer hereby grants Activision the right to utiize Developer's relevant trademarks
and loges in the Products, packaging, user documentation, and promotional and other related
materials. The parties agree that the display of Developer's logos and trademarks are for purposes
of creative recognition only and shall not confer upon Developer any trademark, copyright or other
proprietary right or interest in the Products. :

14.2 Activision shall provide Developer at Developer's option with either (a) one hundred (100) total
copies of each Product (on such Platforms as Developer shall choose in its discretion), or (b) one
(1) copy of each Product per Platform per each employed and credited member of the
Development Team for each Product, at no charge and Royalty free. Developer shall have the
right to purchase a limited number of additional copies of the Products at Adivision’s costs
(including manufacturing and shipping costs). Developer represenis and warrants that it will not
sell any copies it receives under this Seclion and that all such copies shall be used solely for
Developer's intemal and promotional use. Activision shall also provide Developer with reasonable
quantities of promotional materials prepared by Activision for the Products.

14.3 Notwithstanding Section 3.2, subject to Activision’s prior approval, which shall not be unreasonably
withheld, Developer shall have the right, provided that Developer has not materially breached this
Agreement, to utilize the title, trademarks and any artwork relating to the Products created by
Developer solely for portiolio and promotional purposes, including the right to display such
materials on Developer's website.

15 Representations and Warranties
151 Developer represents and warmants to Activision that:

15.1.1 Developer has full and exclusive power and authority {o enter into and performn this
Agreement and that such ability is not limited or restricted by any agreements ar
understandings between Developer and other persons or companies;

15.1.2 The execution, delivery and performance by Developer of this Agreement have been
duly authorized by any and all necessary corporate action by Developer, and this
Agreement constitutes the legal, valid and binding obligation of Developer enforceable
in accordance with its terms;

15.1.3 Except as otherwise stated in this Agreement, no other person or company has or will
have any right, title or interest in or to all or any portion of the Products which would in
any way curtail, impair, diminish or derogate from any of the rights granted to Activision
under this Agreement, and Developer has not done or permitted to be done and wilt
not do or authorize or permit to be done any act or thing which is or may be in any way
inconsistent with or may in any way curtail, impair, diminish or derogate from any right
granted io Acfivision under this Agreement;

15.1.4 All ideas, creations, materials and Intellectual Property fumnished by Developer in
connection with the Products are Developers own and original creation (except for
matters in the public domain or material which Devetoper is fully ficensed {o use);
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15.1.5 All works and materials developed or otherwise provided by Devejoper in connection
with the development of the Products (including, without fimitation, the Producis, the
Product Technology, the Underlying Properties, and any other audio or visual aspects
created by computer code) will not infringe upon or misappropriate the copyright,
trademark, trade secret, patent, publicity or privacy rights or any other rights fo
Intellectual Property of any third parly, and should any aspect of any version of a
Product become, or, in Activision's opinion, is likely o become, the object of any
infringement or misappropriation claim or suit as a result of any such works or
materiats, Developer will procure for Activision, at Developers expense, the right to
use such version of the Product in all respects, or will replace or modify such version
of the Product accordingly to make it non-infringing. This representation and warranty
does not extend to any works or materials included in the Products that are created or

otherwise provided by Aclivision or any other third party licensor of Activision under
this Agreement, including, without limitation, the Activision Game Engine;

15.1.6 Any information or materials developed by Developer for Activision in connection with
the development of the Products shall not rely, or in any way be based upon,
proprietary information obtained or derived by Developer from sources other than
Activision (or any author engaged by Activision to provide services in connection with
the Products) unless Developer has received specific authorization in wrifing from any
such source to use such information and to grant the rights granted herein to
Activision, and has provided a copy of such writien authorization to Activision; and

15.1.7 Developer has the experience and is fully capable of performing its obligations under
this Agreement and shall not, during the term of this Agreement, take actions that will
interfere with such performance.

15.1.8 Developer is and at ail imes during the development of the Products shall remain a
party to, and is and at all such times shall remain in full compliance with the provisions
of, the applicable publishing and/or development tool agreements with all First Parties,
which authorize or license fo Developer the right to create entertainment software
products for the Platforms.

Activision represents and warants to Developer that (a) it has full power and authority to enter into
and perform this Agreement and that such ability is not limited or restricted by any agreements or
understanding between Activision and any other person or company;(b) the execution, delivery and
performance by Activision of this Agreement have been duly authorized by any and all necessary
corporate action by Activision, and this Agreement constitutes the legal, valid and binding
obligation of Activision enforceable in accordance with its terms; and (c) all ideas, creations,
materials and Intellectual Property fumnished by Activision in connection with the Products are
Activision's own and original creation (except for matters in the public domain or material which
Activision is fully licensed fo use and/or Aclivision has the full power and authority grant Developer
the right to use).

Indemnification

16.1

16.2

16.3

Developer hereby agrees to indemnify, defend and hold harmiless Activision, and its assignees,
licensees and purchasers, and the officers, directors, shareholders, empioyees, agents and
affilistes of all of them, against any and all suits, losses, liabilites, damages, awards, claims,
settlements, costs and expenses, including reasonable attomeys' fees, arising out of or otherwise
relating to: (a) any breach by Developer of this Agreement; or (b) any breach by Developer of the
warranties, representations and covenants contained in Section 15.1.

Activision hereby agrees to indemnify, defend and hold harmless Developer, and its assignees,
licensees and purchasers, and the officers, directors, shareholders, employees, agents and
affiliates of all of them, against any and all suits, losses, liabiliies, damages, awards, claims,
setfiements, costs and expenses, including reasonable atiorneys’ fees, arising out of or otherwise
relating to: {a) any breach by Acfivision of this Agreement; or (b) any breach by Aciivision of the
warranties, represertations and covenants contained in Section 15.2.

Promptly after receipt by an indemnified party under this Section 16 of notice of the
commencement of any action, such indemnified party will, if a claim in respect thereof is to be
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16.4

16.5

made against any indemnifying party under this Section, notify the indemnifying party in writing of
the commencement thereof. Upon receipt of such notice the indemnifying party shall have the-right
to assume and control the defense of such action with counsel of its choice, subject to the
approval of the indemnified party, which approval shall not be unreasonably withheid. Subject to
such control by the indemnifying party, the indemnified party shall have the right to participate in
the defense of any action and io be represented by counsel of its own selection in connection
therewith and to be fully and compieted informed by the indemnifying party and its counsel as to
the status thereof at ail stages of the proceedings therein, all at the indemnified party's cost and
expense. Following the indemnifying party's assumption of the defense of any action the
indemnifying party shall have no further lability to the indemnified party for any legal or other
expense in conneclion with such defense for so long as it maintains such defense. If the
indemnifying party, after receipt of a written notice of an action, fails to notify the indemnified party
in writing that it will assume the defense of such indemnified party against such action or if it
assumes such defense and later abandons it, the indemnified party shall have the right to
undertake the defense of the action on behalf of and for the account of the indemnifying parly. The
indemnified party shall cooperate with the indemnifying party in any defense that the indemnifying
party assumes. The indemnifying party will not settle any claim without the consent of the
indemnified party, which consent will not be unreasonably withheld. Subject 1o its receipt of such
consent, the indemnifying party shall be entitled to settle any action for monetary damages if the
indemnifying party will be fully responsible for all losses in respect thereof. The settlement of any
other action shall be subject to the joint control of, and approval by, both the indemnifying party
and the indemnified party (each of which shall exerdise its respective right of joint control and
approval with respect to such settierment reasonably and in good faith). The failure to nofify an
indemnifying party promptly of the commencement of any such action, if prejudicial to its ability to
defend such action, shall relieve such indemnifying party of any liability 1o the indemnified party
under this section, but the omissicn so to notify the indemnifying party will not relieve him of any
liability that he may have to any indemnified party otherwise than under this Section.

Activision shall have the right to extend to third parties Developer's representations and wamanties
set forth above in connection with Activision’s marketing, distributing and selling the Products and
Developer's duty 1o indemnify under this Section 16, and Developer shall be kable to such third
parties to the same exient as if such representations and wamanties were originally made by
Deveioper to such third parties.

The parties also agree that from the date of notice o Developer of any claim described in this
Section 18, Activision shall have the right to withhold all payments due Developer under this
Agreement, if any, as security for Developer’s obligations to indemnify Activision under this seclion
until either (a) Activision is indemnified for the cost of defending or settling any such claim or for
the payment of any judgment arising from such daim, or (b} Developer otherwise provides
reasonable assurances that it will be able to satisfy any such obligation.

Term and Termination

17.1

17.2

The parfies agree thal the term of this Agreement shall continue until such time that the parties
have fully completed their obligations under this Agreement or until such time that it is terminaied
by either or both parties strictly in the manner and under the conditions defined below and
elsewhere in this Agreement.

The parties acknowledge and agree that Activision cannot guarantee that in the volatile software
marketplace any potential Product as developed by Developer will remain marketable during the
entire development period. Accordingly, subject to Section 17.3, Activision has the right, in its sole
and absolute discration, to cancel (for so-called “convenience purposes” as opposed to “for cause”
or due 1o a material breach) the development by Developer of any of the Products contemplated by
this Agreement by giving a written notice to Developer. Activision shall be entitled to exercise the
foregoing right of cancellation on a product-by-product basis, without affecting the rights and
obligations of Developer or Activision or any other provisions under this Agreement with respect to
any of the other Products as to which such right of cancellation shall not have been exercised,
which rights and obligations shall then remain in full force and effect with respect to such
Products; provided, however, that Developer shall be deemed {o have completed any Product
cancelled by pursuant to this Section, and therefore fulfilled its obligations with respect to one {1)
of the three (3) Products required hereunder, if Activision canceis such Product at any time after
the “first playable® {as such phrase is commonly understood in the entertainment software industry
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17.3

17.4

17.5

176

17.7

17.7

and as such phrase may be described in the applicable Milestone Schedule for such Product)
stage of development. Notwithstanding the foregoing, if Activision cancels two (2) such Products
prior to the first playable development stage, Developer shall have deemed to have fulfilled its
obligations with respect to one (1) of the three (3) Products required hereunder.

in the event of canceliation by Activision pursuant to Section 17.2 of the development by
Developer of a Product, Activision's sole obligation fo Developer with respect to such Product will
be to pay Developer for the installments of milestone payments with respect to all milestones
completed by Developer as of that dale (provided that such milestones are completed sfrictly in
accordance with the requirements and Specifications for the applicable Product), whether or not
accepted and approved by Activision, as well as a cancellation fee of Five Hundred Thousand
United States Doliars (JS$500,000), and Activision will have no further obligations or liabilities
under this Agreement with respect to such cancelled Product.

Upon the occurrence of any material breach of this Agreement that remains uncured for a pericd
of thity (30) days foliowing written notice, the injured party has the right to terminate this
Agreement by providing additional writien notice of such termination.

in the event of termination by Developer due to Activision’s uncured breach of this Agreement
pursuant to Section 17.4, Activision's sole obligation to Developer shall be to pay all milesione
payments with respect to all milestones compieted by Developer and accepted and approved by
Activision as of the date of termination if such termination ocecurs prior to commercial release of a
Product or Products, as well as a reasonably prorated portion of the milestone in progress at the
time of such termination, and, in addition, if such termination occurs after commercial release of a
Product or Products, to pay all accrued Royalfies to Developer related to the Products then
commercially released by Activision as due in accordance with this Agreement. The parties agree
that following the commercial release of a Product developed and produced by Developer
pursuant to this Agreement, Developer shall not be permitted to terminate this Agreement with
respect to such Product except for non-payment by Activision of any Royallies related to such

Product.

In the event of termination by Activision due to Developer's uncured breach of this Agreement
pursuart to Section 17.4, all paymentis made to Developer shall be non-refundable, provided that
Developer fully complies with the provisions of Section 17.7.

Activision will have the right, upon termination pursuant to the lerms set forth herein, in addition to
all of its other rights, to require Developer to deliver 1o Activision copies of the applicable Products,
all of Developer's work in progress with respect to the Products, including, without imitation, any
computer source code created by Developer in connection with the development of the Products,
and all other materials and items created under or received as'a result of this Agreement.
Developer acknowledges and agrees that prompt delivery of such work in progress and other
materials described in this Section (to the extent that such work in progress and other materials
have not already been provided to Activision as part of Developer's milestone deliverables or
otherwise) shall be deemed condition precedent fo any payment by Activision due to Developer
with respect to the milestones completed by Developer and accepted by Activision at the time of
such fermination andfor any accrued Royalty payments due hereunder, Developer hereby agrees
to allow a representative of Activision to enter Developer's premises to supervise and verify the
complete transfer of such materials to Activision and Developer further consents to a mandatory
injunction to require it, if necessary, to tum over to Activision all of Developer's work in progress
and such other materials then in its possession. No termination or cancellation of this Agreement
shall in any way affect or impair Activision's rights to utilize any and all materials created by
Developer pursuant to this Agreement and to complete, develop, publish, manufacture, license,
distribute and sell the Products or any derivative works of such Products or other versions of the
Products,

Survivability. The following sections shall survive the expiration or termination of this Agreement
3, 414, 15, 16, 17.3, 17.5,17.6, 17.7, 18 and 18.

18 Confidentiality

18.1

During the course of this Agreement, Developer and Activision may become aware of information
refating to each other's products, software research and development, inventions, processes,
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technigues, designs or other technical and business information, as well as the Product and
proprietary information developed by both parties in the course of developing and producing the
Product. All such information and afl physical forms thereof, whether disclosed to the other party
before or after this Agresment is signed, including the terms of this Agreement, is considered by
both parties to be proprietary and confidential ("Proprietary Information”). Notwithstanding
anything to the contrary contained herein, a disclosure by Activision of the GDD to a third party
shall not be considered a breach of this Seclion 18.1.

18.2 Both during and afier this Agreement, each party agrees that, except as authorized in wiiting by
the other party, it will: (a) preserve and protect the corfidentiality of all Proprietary Information;
{b) not disclose or otherwise disseminate to anyone, including each other's employees, except as
necessary to carry out the terms of this Agreement, the existence, source, content or substance of
the Proprietary Information; (c) not use Proprietary Information in any way other than in furtherance
of this Agreement, and (d) not disclose, use or copy any information or materials received in
confidence by each party during the course of this Agreement from a third party or about a third

party.

18.3 £ach party shall have no fiability to the other for disclosure of any Proprietary Information which
either party can establish to have: (a) become publicly known without breach of this Agreement;
(b) been previously publicly released for disclosure by either party; (c) been given to either party by
someone other than Activision or Developer without a duty to maintain confidentiality; or (d) been
independently developed prior to the date this Agreement is signed as evidenced by related
documentation.

18.4 Not later than three (3) days after the termination of this Agreement for any reason, both parfies
will return to each other all originals and copies of Proprietary Information.

18.5 Developer shall require each of its employees working on the Products to sign a confidentiaiity
agreement containing the terms that are no less protective of Proprietary Information than the
terms set forth in this Section 18.

13 General

19.1 Amendment. No amendment or modification of this Agreement will be made except Dy an
instrument in writing signed by both parties.

192 Goveming Law. This Agreement shall be deemed entered into in Los Angeles County, Califomia
and will be govermned by and interpreted in accordance with the substantive laws of the State of
California, USA and applicable federal laws of the United States. The parties agree that any
dispute arising under this Agreement shall be resolved exclusively in the state or federal courts
within Los Angeles County in the State of California, USA. Notwithstanding the foregoing, the
parties agree that, before any legal action is iniiated hereunder, they will altempt in good faith fo
resolve their disputes through a formal mediation procedure by submitting their dispute to a
mediation service, such as JAMS.

19.3 Severabiiity. If any provision of this Agreement is or becomes or is deemed invalid, illegal or
unenforeeable under the applicable iaws or regulations of any jurisdiction, either such provision will
be deemed amended to conform fo such laws or regulations without materially aliering the
intentions of the parties and enforced accordingly or it shall be stricken and the remainder of this
Agreement shall remain in full force and effect.

19.4 Headings. The headings of the sections of this Agreement are for convenience only and shall not
be of any effect in construing the meanings of the Sections.

19.5 Notices. All notices, statements and payments to Developer shall be delivered to i at the address
set forth on page 1 of this Agreement, Attention: Chief Operating Officer, or at such other address
as it shall designate in writing by notice given in accordance with this section from time to time. Al
notices, statements and payments 10 be given to Activision shail be defivered to 3100 Ocean Park
Boulevard, Santa Monica, Califomia 80405 USA, to the attention of the Royalty Manager/ Contract
Administrator, with a copy to the Generat Counsel, or at such other address as it shall designate in
writing, by notice given in accordance with this section from time io time. All notices shall be in
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19.6

19.7

19.8

19.9

19.10

19.11

19.12

19.13

19.14

writing and shall either be served by personal delivery, fax, mail, or internationally recognized
overnight courier service, all charges prepaid. Except as otherwise provided herein, such notices
shall be deemed given when personally delivered, within three (3) days following the delivery to the
affice of the overnight courier service, one (1) day following the date of the fax, or on the date five
(5) days foliowing the date of mailing, except that notices of change of address shall be effective
only after the actual receipt thereof.

Integration. This Agreement, including Exhibits A, B, C and D, which are incorporated into this
Agreement by this reference, constitutes the entire agreement and understanding between the
parties with respect 1o the subject matter hereof, thereby superseding all prior negotiations,
preliminary agreements, correspondence or understandings, written or oral, between the parties,
including the Letter Agreement.

Waiver. No waiver of any obligation by any party hereto under this Agreement shall be effective
unless in writing, specifying such waiver, executed by the party making such waiver. A waiver by a
party hereto of any of its rights or remedies under this Agreement on any occasien shali not be a
bar to the exercise of the same right of remedy on any subseguent occasion or of any other right of
remedy at any time.

Presumptions, Because the parties hereto have participated in drafting this Agreement, there shall
be no presumption against any party on the ground that such party was responsible for preparing
this Agreement or any part of iL.

Remedies. Unless expressly set forth to the contrary, either party's election of any remedies
provided for in this Agreement shall not be exclusive of any other remedies available hereunder or
otherwise at law or in equity, and ail such remedies shall be deemed to be cumuiative.

Assignment. Because of the special and unique qualities of Developer, this Agreement may not be
assigned in whole or in part by Developer without prior written consent of Activision.
Notwithstanding the foregoing, this Agreement shall be binding upon the personal representatives,
successors and assigns of Developer, and the successors and assigns of Activision.

Courterparts. This Agreement may be executed in counterparts, each of which shall be deemed
an orginal Agreement for ail purposes, including the judicial proof of any of the terms hereof,
provided, however that ali such counterparts shall constitute one and the same Agreement.

Injunclive Refief. Developer recognizes and agrees that in the event of a material breach or
threatened breach of its obligations under this Agreement, irreparable injury to Activision could
result and money damages alone would not adequately compensate Acfivision, and therefore
agrees that, in addition to all other remedies available to Activision at law, in equity, by agreement
or otherwise, Activision shall be entitled to specific performance or other injunctive or equitable
relief for the enforcement of any such cbligation without the necessity of posting a bond.

Attomeys’ Fees. Should any [itigation be commenced among the parties in relaton to this
Agreement, the party prevailing in such Jitigation shall be enfitled, in addition to such other relief as
may be granted, to a reasonable sum for attomneys' fees in connection with such ftigation or in a
separate action brought for that purpose.

independent Contractor Status. Neither party shall have, nor shall represent that it has, any pawer,
right or authority to bind the other party, or to assume or create any obligation or responsibility,
express or implied, on behalf of the other party or in the other party's name, except as herein
expressly provided. Nothing stated in this Agreement shall be construed as constituting the parties
hereto as partners or as creating the relationships of employer / employee, franchisor / franchisee,
or principal / agent between the parties. Developer is performing services for Aclivision as an
independent contractor. Nothing contained in this Agreement constitutes appeintment of either
party as an agent, representative, partner, joint venturer or employee of the other party for any
purpose. Neither party can bind the other o any agreement with any third party.

o
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IN WITNESS WHEREOF, the undersigned hereby acknowledge that they have read and understand the
terms of this Agreement, including all Exhibits 1o this Agreement, and that by signing this Agreement they agree to
be bound by all terms, conditions and obligations contained herein. The parties hereto have executed this

Agreement as of the date first set forth above.

ACTIVISION: DEVELOPER:

ACTIVISION PUBLISHING, INC. SPARK ENTERTAINMENT, INC.

Ranald Doomin Scott Langteger™} v ~
Chief Opera Qificer

President and Chief Executive Offi

.. 1
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Mo
M1
M2
M3
M4
M5
M6
M7
M8
M9
M10
M11
M12
M13
M14
M15
M16
M17
M18
M19
M20
M21

EXHIBIT A-1

Milestone Schedule for First Product

i

MS# Date Due  Description

LCIL

M-Move

Paid LOI Payments
09/03/02 Contract Signing, prelim production schedule
10/04/02 Game Engine Selection
11/05/02 Assessment Demo
12/05/02 TDD first pass and Cube/Xbox assessment demos
01/15/03 Prototype Final Design and Preproduction TBD
02/14/03 PS2 Prototype
03/14/03 Xbox/Cube Prototypes / Full Production Schedule
04/11/03 Level production 1
05/12/03 Level production 2
06/10/03 Level production 3
07/10/03 Level production 4
08/11/03 Level production 5
09/10/03 Level production &
10/10/03 Level production 7
11/10/03 Level production 8
12/15/03 Level production 9
01/15/03 Level production 10
02/16/03 Level production 11
03/01/04 Alpha
04/05/02 Beta
05/03/04 1st Party Submissions (all versions & languages)
06/01/04 Code Release

TBD Payments required for moving fo new space. Dale

to be based on lease signing and furniture purchases.

TOTAL
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Arnount

£00,600
423,000
368,637
380,000
335,000
574,329
335,000
360,000
345,000
335,000
341,000
345,000
343,000
360,000
341,000
495,000
385,000
341,000
335,000
185,000
335,000
335,000
133,034

L R B N B RIS R R T R R R R B N

L

160,000

$ 8,500,000
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Notes to Milestone Schedule:

The above milestone dates are for purposes of establishing delivery dates onty; such dates are approximate for
making milestone payments. No milesione will be deemed completed until all applicable deliverables are
delivered to Activision. Milestone payments will be made when the deliverables constituting each applicable
milestone are actually submitted by Developer and are accepted and approved by Activision in accordance with
the terms of this Agreement.

The milestones in this schedule may be reasonably amended or supplemented upon mutual written agreement
of the parties. Payments for all milestones shall be ten (10) days of acceptance of each milestone.

Notwithstanding the foregoing Milestone Schedule, the parties agree that in order to expedite Activision’s review
and approval of the Milestones, Developer wilt deliver a full Build {or other appropriate deliverable requested by
Activision, e.g. design documenf) at least once per month, prior to the delivery for approval of the Alpha
Version, and every week thereafter. All Builds should be delivered via one of two methods: (a) by internationally
recognized overnight courier for first normal delivery of the business day or (b) digitally via File Transfer Protocol
(*FTP"); if Builds or files are sent digitally, they shouid be sent via FTP to Aclivision's FTP server, with all FTP
transfers to be completed by 9:00 AM, PST. The parties agree that in order to facilitate digital transfer of assets
contained in each Build, the transmitting party shall have a connection to the Intemet no slower than ISDN
(128kbps sustained at any time of day through a reliable Internet Service Provider) with T1-rated speed or betler
connection being recommended. This connectivity, if it is not already in place, shouid be installed and fully
functional no later than two (2) months prior to scheduled Code Release. The parties agree that the frequency
of the deliveries of the Builds may have to be increased by mutual consent in accordance with needs of quality
assurance testing as the Beta Version enters the stage prior to the Code Release.

The Final Milestone Schedule ("FMS™ (if one has not already been completed by the time the parties execute
this Agreement) shall be defined in a written amendment that clearly specifies the milestone descriptions and
will be determined following completion and acceptance of the final TDD, final GDD and Prototype before any
subsequent milestones are approved for payment. All “TBD's" shall be replacad with deliverables or such FMS
will not be acceptable. The FMS will include detailed definitions of each milestone; these definitions will serve as
Activision’s basis for tracking the progress of the Products. Milestone definitions shall conform, unless otherwise
directed in writing by Activision, o the following specifications:

The FMS will consist of three "phases™ (1) the Pre-Production Phase, (2) the Production Phase ("“Work-In-
Progress”), and (3) the Testing Phase (Alpha, Beta, and Code Release). Expected details for each phase are
described below:

1

Pre-Production. Pre-production milestones must include the following:

1.1 Execution of Agreement
1.2 Descriptions of exact deliverables to Activision
13 Descriptions of what these deliverables represent vis-3-vis the contemplated final Product

{i.e., to what extent do the pre-production deliverables suggest the final look, interface,
performance, etc., of the contemplated final Product)

1.4 By the final milestone of the pre-production phase, delivery of the following will have been
included in the pre-production milestone definitions: (a) a final GDD, as further defined
beiow; (b) a finat TDD, as further defined below; (c) a final budget; and (d} a prototype (if
and when applicable)

Production (*Work-In-Progress”®). Production milestones must include the following:

2.1 A detailed description of all physical assets to be defivered at the milestone (i.e.,
software, documents, sketches, designs, etc.)

22 The FMS

23 A final production schedule

2.4 A description of the major achievernents that these assets represent

2.5 The percentage of completeness on the final Product that the deliverable represents;

2.6 Deliverables are expected to indicate the progress of sections and sub-sections of the
Product For instance, if the Product is “levelbased,” work-in-progress milestone
definitions will show per-level progress (i.e., “in this milestone, complete designs for level
7 are delivered, 50% of the implementation of level 6 is delivered,” etc.). )

2.7 During the course of the production milestones, the following additionat defiverables must
be defined:
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2.7.1  Tradeshow demos {when applicable};
2.7.2  Press tour demo (when applicable).

3 Testing (Alpha, Beta, Code Release). Definitions of Alpha, Beta, and Code Release to be included in the
Final Milestone Schedule are provided below. In addition, the Testing Phase will include the following
milestones:

31 Downioadable demo {when applicable},

3.2 Third Party Submission (when applicable);
a3 Third Party Approval (when applicable).

4 ALPHA
4.4 Developer is expected to defiver a working Alpha version of the Product. "Alpha® is
defined as follows:
42 Suitable for submission inte Activision’s Quality Assurance Department for bug testing.

Although the Product is not yet compiete, Developer has moved from “"development®
mode info "uning” mode.

4.3 All features and playability are in and working. )

4.4 Substantially all, and all gameplay-critical, artwork and animation have been completed
fand where incomplete, there is limited place holder art in the game), with the
understanding that additional changes may need to be made (as a response to gameplay

- tuning, bug reports, etc.).

4.5 Substantiaily all, and all gameplay critical, music and sound effects are implemented.

4.6 Bugs remain, and the game play may need adjusting. The Product might not include copy
protection, titie screen, credits.

47 All cinematic sequences are implemented, including opening, mid-game, and end-game
sequences.
4.8 Installer is 100% functional.

4.9 At this stage, anyone looking at the Product will have 2 very good understanding of
exactly what the final Product will be, with very little, if any, additional explanation.

4.10 At Alpha, Developer is expected to deliver all game assels to be translated for the
localized versions of the Produck

4.11 The contents of the milestone shall be in accordance with the current approved Game
and Technical Design Documents, as well as with Activision’s comments on the previous

milestone.
412 Server code is implemented and running and anti-cheat mechanisms are implemented
and running.
5 BETA
5.1 Developer is expected to deliver a working Beta version of the Product “Beta” is defined

as follows: The Product is complete, to the best of the Developer's knowledge, and all
that remains is final approval from Activision’s Quality Assurance depariment. Developer
has moved from "tuning” maode into "bug response” mode.

52 Activision’s stated requests for improvements or enhancements have all been
implemented and accepted by Aclivision.

5.3 Developer has finalized all features that were to be put into the Product (including capy
protection, title screen, credits screen, installer, etc) and has thoroughly tested and
adjusted the Product to Activision’s satisfaction.

54 As far as the Developer is concemed, the product is basically free of substantial bugs.

58 Gameplay tuning is complete.

56 The Product is up fo Developer's quality standards and, to best of Developer's
knowledge, to Activision’s quality standards as wefl.

57 Product is ready lo enter final quality assurance testing and hardware compatibility.
Activision can, once Activision has tested the Product to Activision's salisfaction, release
the Product, as is, for manufacture and distribution.

5.8 Al Beta, Developer is expected to defiver final version of all game assets fo be transiated
for the localized versions of the Product, along with at least one iocalized version of the
product using transiated assets provided to developer.

5.9 The contents of the milestone shall be in accordance with the current approved GDD and
TDD, as well as with Activision's comments on the previous milestone.

6 CODE RELEASE
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6.1

6.2

6.3

Developer is expected to deliver a final version of the Product, suitable for release in the
United States, and other temritories using the U.S. version of the Producl “Code Release”
is defined as follows:

The Product is 100% complete, all items on Activision’s bug report are marked as

“ciosed,” and the Product is ready for manufacture and commercial distribution by

Activision. Developer will have fixed any and all bugs that Activision determines must be

fixed.

Along with the final version of the Product, Developer is expected to deliver the following:

6.2.1  Final, documented source code.

6.3.2 Final assets, including text files, sound files, art assets (including bitmaps,
models, textures, efc.), video assets, etc., in a form suitable to recreate all in-
game assets.

6.3.3 Updated GDD and TDD.

TECHNICAL DESIGN DOCUMENT
A TDD is a document thal must set up the parameters, identify the potential hurdles, and establish the
strategies, choices and options for the development and production of the Product. The TDD shall include, but
not be limited to, the following information:

1

Product overview from a technical standpoint

1.1 a description of the finished. product;
1.2 minimum and ideal requirements of the target system and the manner in which the Produd
will perform in each instance under each such requirements;
13 general technical design strategy;
1.4 polentially difficult technical issues or techniques anficipated in the production of the Product;
1.5 asset conversion processes,
1.6 art, interface and marketing concerns; and
1.7 description of all tests performed during the development process that determines the
technical viability of the Product.
2 Code design
21 List and description of major/critical software routines and algorithms used in the development
and production of the Product. (This inciudes any tools/utilities used in or developed
specifically for the Product).
2.2 Description of significant data structures to be employed in the Product (modules organization,
etc.). '
2.3 Indication of what parts of computer code created for the Product will be changed in order to
accommodate a new platform.
24 Memory map of both the hard drive usage and the RAM memory usage.
25 Description of memory management codes
26 Delivery of a medium map.
3 List of all proposed participants on the Product
3.1 This section should include a brief biography of each person engaged by Developer in the
production of the Product together with a list of the specific responsibilities/tasks attached to
each of them.
4 Description of the hardware/software environment in which the Product will be developed
4.1 This section should describe in detail the development system hardware configuration (which
should include the language/compiler to be used). It also should provide a fist of all software
tools and the siages (i.e., alpha, beta, final) that these tools are fo be used by the
programmers, artists, and sound and music professionals involved in the production of the
Product. This section also should include an assessment of the hardware versus manpower,
5 Backup plans
5.1 This section should include a description of potential alternative production scenarios if the
assessed risks associated with the proposed production plan make such plan unfeasible.
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Developer shall submit a first draft of the TDD that conforms o the specifications set forth above in order to
provide Activision with the opportunity to review and comment on such draft. If Activision accepts such fi rst draft
as being in conformance with the specifications set forth above, then Activision shall provide detailed written
comments to Developer on the first draft within ten (10) business days. Developer then shall revise the first draft
and deliver a final TDD that addresses each of Activision's comments and conforms to the specifications set
forth above.

GAME DESIGN DOCUMENT
A GDD is a document that serves as the preliminary basis upon which a Product will be produced. The GDD will
includa, at a minimum, responses fo the following questions:

1 Concept
1.1 What is the basic concept?
1.2 What is the "high concept” of the game?
2 Design
2.1 What is the basic interactive design?
2.2 What is the planned interface? Provide a detailed description of the game's interface and

controls.
2.3 What is the planned perspective (1st person vs. 3rd person)?
2.4 What is the basic interactive structure {e.g. chapters vs. great middle section, Levels, etc.)?
25 What is the "heart" of the gamepiay (e.g. speed, actions, siyle, continuous, tumbased etc.)?
26 How does mum-player work?
2.7 How difficult is the game?
28 How long will it take the average player to complete?

3.1 What is the basic story? Include a fully developed back-story (context and subtext).
3.2 What is the genre?

33 What is the tone?

3.4 What is the basic narrative’?

35 What is the “heart” of the story?

36 is it a linear story?

3.7 What is the player's goal and why would they want to accomplish it?

38 Who does the player play? Single/multi player?

39 Are there other key characters?

4 Gameplay
4.1 Description of play.

4.2 Describe a typical play session including what the player does, what happens, player
response, and so forth. The idea is to give a kinetic sense of gamepiay.

43 Describe each mission or Level of the game {as applicable).
4.4 Preliminary maps of each Level or mission of the game (as applu:able)
4.5 Describe all characters and enemies in the game.

486 Provide a written walk-through of a sample path through the entire game.
47 Provide sample art (in the form of conceptual drawings or CGl).
438 Provide a detailed description of the sound design {music and effects).

4.9 Provide a detailed description of any cinematic sequences (as applicable).
5 Market

8.1 Who is the target audience and what are their expectations?

5.2 Is this a product for core gamers or more “mass-market?”

53 Does this product target one core audience or multiple audiences?

5.4 How does this product compare with its competition?

55 What is the key competition for the product?
56 What does this product offer that they don’t?
57 What do they offer that this product doesn’t?
5.8 What competitive products are in development?
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59 This should alsc function as a potential fist of Do's and Don'ts for the production team.
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EXHIBIT B

Key Employees for the First Product and the Second Product

Name:

Erik Church
Jonathan Gregerson
Dave Prout
Sunil Thankamushy

Adrian Jones
ke Macoco
Scott Langteau
Craig Allen

Development Team for the First Product and the Second Product

Design Team

Designer
Designer -
Designer
Designer

Art Team

3D Artist
3D Artist
3D Artist
3D Artist
3D Artist

Animation/Character Team

Animation Lead
Animator
Animator
Animator
Animator

Character Artist (Rigger)
Modeler

Modeler

Texture Artist

Character Artist
Concept Artist

Engineering

Lead Animation Eng,
Engineer
Engineer
Engineer
Engineer
Engineer
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Title:

Design Lead

Art Director

Art Lead
Animation Director

Engineering Director
Engineer

Producer

General Manager

John Castro
Greg Hillegas
Tony Rowe
Steve Skelton

Jerry Kowalcyzk
Stephen Ratter
Eric Serrano
TBH

TBH

Kevin Scharff
Neil Ishimine
Criag McPherson
TBH

TBH

Lonnie Kraatz
Scott Eaton
Tom Inesi
Kevin Chen
Matt Hall
TBH

Marshall Robin
Bradley Fitzgeraid
Jim Schuler
Jordan Johnson
TBD

TBD



Tools Programmer

Engineer

Engineer

Engineer
Audio

Audio Lead
Production

Office Mgr/HR
Associate Producer
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EXHIBIT C
Copyright Assignment

0 the malerials described below, including the
copyright therecf, in the United States and throughout the world, together with any rights of action which may have
accrued under said copyrights, which are owned by the undersigned, for One Dollar {($1.00) and other good and
valuable consideration, the receipt of which is hereby acknowledged, to Activision Publishing, Inc. ("Activision”), a
Delaware corporation with offices at 3100 Ocean Park Bivd., Santa Monica, CA 90405.

The undersigned hereby assigns all rights, title and interest in and t

Worlc Except as otherwise set forth in the Software Publishing and Development Agreement between Activision
and the undersigned, all protectibie elements and materials relating to the entertainment software product
tentatively titled * T <4 Du\-bx, -

SPARK ENTERTAINMENT, INC,

Dated: Cid" Zj Y ZGC'V By: /
=7 7

/ o ¥
Name: _ LA r,_'JA' fl é)-/
Title: 2

Address: R/ GLhe MHtued” /.{//./.

/f""@” /40’/:.4-/ &4’
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EXHIBIT D
Activision Development Aids
Estimated
Qty Description Unit Cost Total Life Deprec/month
{This is the cost to
Developer)

7 PS Dev Kiis $ 10,000 $ 70,000 3years $ 1,944
7 ProDG Software $ 4330 § 30,210 2vyears $ 1,263
10 PS Debug $ 1,000 § 10,000 3years 3 278
& Xbox Dev $ 10,000 $ 60,000 3 years $ 1,667
6 Xbox Debug $ 1,000 § 6,000 3years 3 167
6 Game CubeDev $ 6,000 $ 36,000 3 years $ 1,000
& Game Cube Debug $ 1,000 $ 6,000 3years $ 167
1 GC Disc Writer $ 2,500 $ 2,500 3years $ 69
$220,810 $ 6,555/mo
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® ®
ACIIVISION,

3160 Ccean Park Boulevard
Santa Monica, California 90405
Tel: 310.255.2000

Fax: 310.255.2152
www.activision.com

Party: Spark Unlimited, Inc.
Deal Type: Software Development (Amendment-Revised Deal Terms)
Product: Call of Duty: Finest Hour {Console)

AMENDMENT NO. 2
TO
SOFTWARE PUBLISHING AND DEVELOPMENT AGREEMENT

This Amendment No. 2 to Software Publishing and Development Agreement (this “Amendment No. 2%
is entered into as of May 1, 2004 (the *Amendment No. 2 Effective Date”), by and between SPARK
UNLIMITED, INC. (formerly known as Spark Entertainment, Inc.) {*Developer”), and ACTIVISION
PUBLISHING, INC. (“"Activision”).

RECITALS:

A. Activision and Developer entered into that certain Software Publishing and Development
Agreement dated as of September 10, 2002, as amended by Amendment No. 1 dated as of March 20, 2003
(collectively, the “Agreement”), related to the development by Developer of multiple console-based
products for Activision, including the First Product, which is a reality-based World War 2 first person action
entertainment software product that has been tentatively entitled Call of Duty: Finest Hour and which is
intended to be developed for the Sony PlayStation 2 computer entertainment system (the “PS2 Platform”),
the Microsoft Xbox video game system {the “Xbox Platform™) and the Nintendo GameCube video game
system (the “GameCube Platform”).

B. The parties desire to amend certain terms of the Agreement according to the terms and conditions
set forth in this Amendment No. 2.

AGREEMENT:

NOW, THEREFCRE, for good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties agree as follows:

1 Platforms for First Product: Seclion 2.1 of the Agreement shall be amended such that Developer
shall no longer be responsible for developing the First Product for either the Xbox Platform or the
GameCube Platform. Developer shall remain responsible for developing the First Product for the PS2
Platform. Subject to Paragraph 3 below, Activision shall be responsible, at Activision's expense, for
the completion of the development of the First Product for the Xbox Platforrn and the GameCube
Platform, provided that (a) Activision elects, in its sole discretion, to complete the First Product for
such Platforms, and (b) Developer shall be obligated to provide Activision and its other contractors or
developers reasonable cooperation and assistance with respect to the development of the First
Product for the Xbox Platform and the GameCube Platform, including assistance with programming,
source code, development tools and assets develaped by Developer in connection with the First
Preduct for the PS2 Platform, in order to facilitate Activision's stated goal of releasing the First Product
for all of the Platforms simultaneously.
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2 Additional Development Advance/Amended Milestone Schedule: In arder to complete the
develcpment of the First Preduct for the PS2 Platform, Activision agrees to pay Developer an
Additional Advance (the “Additional Development Advance”) in the amount of Two Million Seven
Hundred Sixteen Theousand Four Hundred Eighty One Dollars ($2,716,491), such that the tolal
development Advance for the First Product set forth in Section 10.1 of the Agreement is hereby
amended from Eight Million Five Hundred Thousand Dcllars ($3,500,000) to Eleven Million Two
Hundred Sixteen Thousand Four Hundred Eighty One Dollars ($11,216,481). All payments (including
the payment of the Additional Development Advance) and development work remaining as of the
Amendment No. 2 Effective Date on the First Product for the PS2 Platform, as agreed upon by the
parties, is attached hereto as Exhibit A2, and, as such, the Milestone Schedule attached hereto as
Exhibit A2 shall supersede any remaining payments or development work for the First Product as
contemplated in any prior Milestone Schedule(s) {the parties acknowledge and agres that Activision
has already paid Developer the first milestone payment set forth in the Milestone Schedule attached
hereto in the amount of $513,900). The Notes to the Mitestone Schedule set forth in Exhibit A-1
aftached to the Agreement shall otherwise remain in full force and effect and shall not be altered or
amended by this Amendment No. 2. Notwithstanding the foregoing, nothing in this Paragraph 2 shall
be construed as amending in any way the last sentence of Section 10.1 of the Agreement, which
provides in relevant part that the advances or development fees payable for any subsequent Products
developed by Developer under the Agreement shall not, in any event, exceed the Advance payzable for
the First Product. For the avoidance of doubt, the Advance amount for the First Product that shall be
applicable to this last sentence of Section 10.1 of the Agreement shall be Eight Million Five Hundred
Thousand Dollars ($8,500,000) and not the increased amount of Eleven Million Two Hundred Sixteen
Thousand Four Hundred Eighty One Dollars {$11,216,481) payable pursuant to this Amendment No.

2.

3 Additional Hiring/Additional Advances: The parties agree that Developear shall be permitted to hire
a new Technical Director and/or a new Development Director. The person(s) that Developer proposes
1o assume such role(s) shall be subject to the prior approval of Activision, such approval to be in
Activision’s sole discretien. In the event that Developer does in fact hire a new Technical Direcior
and/or a new Development Director, Activision agrees to pay Developer the following amounts, which
shall be in addition to the Additional Development Advance:

{a} Technical Director () a onetime payment to cover Developer's actual, documented, out-of-
pocket costs associated with the hiring of such person, including recruiting fees (if any) and
hardware, software and other related start-up costs, provided that such payment shall not exceed
Thirty Three Thousand Dollars ($33.000); and (i} an additional sum per milestone in the amount
of Seven Thousand Six Hundred Sixty Eight Dollars (37.668).

(b) Development Dirsctor. (i) a one-time payment to cover Developer's actual, documented, out-oi-
pocket costs associated with the hiring of such person, including recruiting fees (if any) and
hardware, software and other related start-up costs, provided that such payment shall not exceed
Twenty Two Thousand Four Hundred Dollars ($22,400); and (i) an additional sum per milestone
in the amount of Five Thausand One Hundred Twelve Dollars ($5.112).

4 Development Assistance/lAdditional Advances: The parties acknowledge and agree that, in
addition to the Advance and the Additional Development Advance, as well as any payments that may
be made to Developer by Activision pursuant to Section 3 of this Amendment No. 2, Activision has
provided and continues to provide Developer considerable development assistance, and, in turn, has
incurred and continues to incur significant additienal costs, in connection with the First Product. The
parties further acknowledge and agree that, n dccordance with Secfions 4.3, 10.2 and 10.4 of the
Agreement, the costs of all such development assistance provided by Activision, including, but
expressly not limited to, the Additional Development Advance, any payments made pursuant 15
Swction 3T Afierdment No. 2, and.Activision’s campletion »f the Xbax,Platform.and GameCuhe
Platform_versicns of the First Product pursuant to this Amendment No. 2, shall constitUte Additional
Advances and shall therefore be recoupable by Activision frem any and ali Royalties due to developer
on the First Product. Nothing in this Paragraph 3 or this Amendment No. 2 shall be construed as
modifying or limiting in any way the terms of that certaitt Side Agreement for Additional Advances
between the parties, dated as of January 15, 2003, as amended by agreement of the parties, pursuant
lo which the parties agreed that up to Eight Hundred Fifty Thousand Dcllars ($850,000) of Developer's
legal expenses, which were paid by Activision in connection Developer's lawsuit with EA, would alsn
be recoupable by Activision from any and all Royallies payable to Developer with respect ta'the First
Praduct,

. S
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Royalties:

{a) For First Product/PS2 Platform: Section 11.1 of the Agreement shall be amended and rasiated in
its entirety solely with respect to the First Product for the PS2 Platiorm as foliows:

In consideration of its development, production and completion of the First Producl for the
P§2 Platform, Developer shall be entitied to receive royalties ("Royality” or "Royaities”)
equal to the following respective percentages of Adjusted Gross Ivoices (as defined in
Section 11.2) for the First Product for the PS2 Platform that are sold by Activision, or
licensed by Activision for sale, and not returned (provided that, solely for purposes of
calculating unit threshold amounts and not for purposes of determining Adjusied Gross
Invoices, the unit threshold amounts set forth below shall be calculated by combining the
units of the First Product sold and not returned for both the PS2 Platform and the Xbox
Platform, i.e., units of the First Product for the Xbox Platform will be counted for purposes
of determining the number of units applicable to each Royalty percentage break set forth
below): (a) twenty percent (20%) for the first 3,000,000 units: (b} twenty five percent
{25%) for 3,000,001 units up to 7,000,000 units; (c) thirty percent (30%) for 7,000,001
units up to 11,000,000 units; and (d) thirty five percent (35%) for units in excess of
11,000,000 units.

{b) For First Product/Xbox Platform: Section 11.4 of the Agreement shall be amended sclely to
provide that Developer shall be entitied to receive passive Royalties equal to fifteen percent (15%},
rather than ten percent (10%}, of Adjusted Gross Invoices with respect to all units of the First Product
for the Xbox Platform that are sold by Activision, or licensed by Activision for sale, in the retail
channel. All other provisions of Section 11.4 of the Agreement shall remain in full force and effect,

(c) For First Product/GameCube Platform: In accordance with Section 11.4 of the Agreement,

" Developer shall be entitled lo receive passive royalties equal to len percent (10%) of Adjusted Gross

Invoices with respect to all units of the First Product for the GameCube Platform that are sold by
Activision, or licensed by Activision for sale, in the retail channel.

General Conditions: All capitalized terms used and not otherwise defined in this Amendment No. 2
shall have the meanings ascribed to such terms in the Agreement, except as otherwise noted in this
Amendment No. 2, or where such terms and conditions are by their nature inapplicable. The parties
agree that all terms and conditions contained in the Agreement shall otherwise remain in full force and
effect. Notwithstanding the foregoing, if any term or provision of the Agreement is contradictory to, or
inconsistent with, any term or provision of this Amendment No. 2, then the terms and provisions of this
Amendment No. 2 shall in all events contro) and such contradictory or inconsistent term or provision of
the Agreement shall be null and void for purposes of interpreting this Amendment No. 2.

IN WITNESS WHEREOQF, the parties hereto have executed this Amendment No. 2 as of the Amendment
No. 2 Effective Date.

ACTIVISION: DEVELOPER:

Activision Publishing, Inc. Spark Unlimited, Inc.

By: By:

Name: Ron Doornink Name: Craig Allen

Title: Chief Executive Officer Title:  Chief Executive Officer
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Rovyities:

{3} For First Producy/PS2 Plaffomr Section 11.1 of the Agreement shall be amended and restated in
its entirety sololy With respect to the First Product for the PS2 Platform as foliows:

in consideration of its development, praduction and compietion of the Firgt Product for the
Pszﬁwum.mmmmnmmrwwwj
squat 1o the following respective parcertagos of Adusted Gross Intvoices (s dolined in

: Tor the First Product for the PS2 Prtiorm that are sold by Activison, or
icansed by Actvision for sals, and not retrnad (proviged thed, scloly for purposes of
caiculating unlt threshcld amounts and nat Tor purposes of detarmining Agsied Groes
Invoices, the unit threshoid amounts set forth balow shell be caiculatnd by combining e
units of the First Product scid and net retumed for hoth the P52 Platform and the Xbox
Platform, L.a., units of the First Product for the Xbox Platform will be couniad for purposes
of detarmining the number of units sppliicable to sech Royalty percontage brosk st forlh
baicw): (a) twenty percort (20%) for the st 3,000,000 1mits; (b) twesty fve Darcant
{25%) for 3,000,001 units up to 7,000,000 uritw; (¢} thirty perosrg (30%) 7,000,001
units up to 11,000,000 units; and (d} thily fve percant (35%) for foccyon of
11,000,000 units.

units
(b) For Frdl Productbox Pglfornr.  Saction 114 of the Agreement shail be amended aciely
provide that Developer shall be entied 10 mcaive pessive Royalties equal to foen parcent (15%)
raitier than ten percent (10%), of Adjusted Gross invowes with respect 1o alf wnits of the Frst
for ther Xbox Phatform that are soid by Acthision, or licensed by Activision for sale, in the retal
AR other provisions of Saction 11.4 of the Agresmeant shall remain in full foroe ad effect

(c} Eor Frst Progx{GaneCide Phlforrr  In wocordance with Section 114 of the
Deveicper ahall be entitied to recaive poseivs oyaties equal 1o ten percant (10%) of Adgmied Coss

g

g

it

?

" Invaicen with respoect to afl units of the Fst Praduct for the GameCube Platianm thal ars soid by

Activision, of icensad by Activision for saly, in the retai chamnel,

Gereml Conditions: All capitetized tenmw used and not otharwise defined in thix Amendment Na. 2
Mmmmmmmmhhmmﬁ-_mmhqﬁ
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IN WITNESS WHEREOF, the parties hervto have executed this Amendment No. 2 as of the Amendmant
Na. 2 Effectiva Date.

ACTIVISION: DEVE.OPER:

Activision Publlshing, Inc. Spark Undimited, nc.
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MILESTONE SCHEDULE FOR CALL OF DUTY: FINEST HOUR (PLAYSTATION 2 VERSION)

EXHIBIT A2

Milestone Description

E3 Demo
TBD

TBD

8D

Alpha + Demao
T8BD

TBD

8D

Beta

TBD
Submission to First Party

ARE-—"ITOoMmMODO D

22-May
5-Jun
21-Jun
S-Jul
22-Jul
5-Aug
22-Aug
5-Sep
21-Sep
5-Oct

Payment Date

Delivery Date {(if accepted)

PAID
1-Jun
15-dun
1-Jul
15-Jul
1-Aug

15-Aug -

1-Sep
15-Sep
1-0Oct
15-Oct

Payment

$513,900
$318,000
$318,000
$316,000
$316,000
$222,500)
$222,500
$234,500)
$234,500
$195,178
$195,176

$3,086,252

Spark Am No 2 [Call of Duty-Revised Deal Terms} v2

GD
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’ e . CM-010
ATTORNEY OR PARTY WITHOUT ATTORNEY iName, sl r number, and address): FOR COURT USE ONLY
Stephen S. Smith/166539

—Greenberg Glusker Fields Claman Machtinger

& Kinsella LLP
1900 Avenue Of The Stars, Suite 2100 D

Los Angeles, CA 90067-4590 LOS ANGELES SUPERIOR COURT
TELEPHONENO  (310)553-3610 FAX NO -
ATTORNEYFOR Name): Plaintiff Spark Unlimited, Inc. AUG 25 2005
SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOos Angeles
sTReeTAporess 111 N, Hill Street JOHN A, GLARKE, OFFIGERICLERK
MAILING ADDRESS. S4me
ciivanpziecoe. Los Angeles, CA 90012 ay.
BRANCH NAME. Central J. SuU A,
CASE NAME; SPARK v. ACTIVISION
CIVIL CASE COVER SHEET Complex Case Designation CASE NUMBER. y ] 8
Unlimited [ ] Limited [ Counter [ Joinder BC3389
g;";\g:g; g g:mg‘;g‘e dis Filed with first appearance by defendant JUDGE:
exceeds $25,000)  $25.000 or less) (Cal. Rules of Court. rule 1811) DEPT..

All five (5) items below must be completed (see instructions on page 2).
1. Check one box below for the case type that best describes this case:

Auto Tort Contract Provisionally Complex Civil Litigation
[ JAuto (22) [ Breach of contractwarranty (06) (Cal. Rules of Court, rules 18001812 )
[ Uninsured motorist (46) [ Collections (08) [ Antitrust/Trade regulation {03)
Other PI/PD/WD (Personal Injury/Property C| Insurance coverage (18} "1 construction defect (10)
Damage/Wrongful Death) Tort
Other contract (37) [] Mass tort (40)
L Asbestos. (Of"_) Real Property [ securities litigation (28)
] Pmd_“d liability (2_4) [T Eminent domainfinverse [_I Environmental/Toxic tort (30)
[ Medical malpractice (45) condemnation (14) [ ] insurance coverage claims arising from the
I:] Other PI/PD/WD {23) above listed provisionally complex case

|:| Wrongful eviction (33)

types (41)
D Other real property (26)

Enforcement of Judgment

Non-PI/PD/WD (Other) Tort
B Business torl/unfair business practice (07)

D Civil rights (08) Unlawful Detainer |___] Enforcement of judgment (20)
) | ial (31

[ ] Defamation (13) ] g":c';;e:'?'(g)) Miscellaneous Civil Complaint

1 Fraud (16) esidentia [ _TRICO@27)

l:l Intellectual property (19} I:I Drugs (38) :’ Other complaint (not specified above) (42)
[___1 Professional negligence (25) Judiclal Review

| Asset forfeiture (05) Miscellaneous Civil Petition
Other non-PYPC/WD tort (35 .
rlm:plloym ent 9 [ petition re: arbitration award (11) ] Partnership and corporate governance (21)
Wrongful termination (36) [:] Writ of mandate (02) D Other petition {not specified above) (43)
[ other employment (15) [_] other judicial review (39)

2. Thiscase [ s is not  complex under rule 1800 of the California Rules of Court. If case is complex, mark the factors
requiring exceptional judicial management:
a. [] Large number of separately represented parties d. [ | Large number of witnesses
b. [__] Extensive motion practice raising difficult or novel e. (| Coordinationwith related actions pending in ane or more courts
issues that will be time-consuming to resolve in other counties, states or countries, or in a federal court
c. [_] Substantial amount of documentary evidence f. [__ Substantial postjudgment judicial supervision
3. Type of remedies sought (check aff that apply):
a. monetary b, nonmonetary; declaratory or injunctive relief ¢. punitive
4. Number of causes of action (specify):

5. Thiscase [ | is isnot  a class action suit.
Date: August 25, 2005
Stephen S. Smith } m// ﬂ

LTYPE OR PRINT NAME) (SIGNATURE QF PARTY OR ATTORNEY FOR PARTY)
) NOTICE

* Plaintiff must file this cover sheet with the first paper filed in the action or proceeding (except small claims cases or cases filed
under the Probate, Family, or Welfare and Institutions Code). (Cal. Rules of Court, rule 201.8.) Failure to file may result in
sanctions.

» File this cover sheet in addition to any cover sheet required by iocal court rule.

* If this case is complex under rule 1800 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on all
other parties to the action or proceeding.

L_* Unless this is a complex case, this cover sheet shall be used for siatistical purpeses only. Page 1012
™ Form Adopted for Mandatory Usa T

I. Rules of rt, rules 201.8, 1800 ~1812
Judicial Council of Califernia CIVIL CASE COVER SHEET f“?—l * Sl:n:!ards oc:'uJ'ud:']:'.i:I!Adminlsrralion. §19
CM-010 [Rev. July 1, 2003] Soéi PCinS‘
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SsHORTTITLE. SPARK v, ACTIVISIO

CASE NUMBER B C 3 3 8 9 ] 8

CIVIL CASE COVER SHEET ADDENDUM AND STATEMENT OF LOCATION
(CERTIFICATE OF GROUNDS FOR ASSIGNMENT TO COURTHOUSE LOCATION)

This form is required pursuant to LASC Local Rule 2.0 in all new civil case filings in the Los Angeles Superior Court.

ltem I. Check the types of hearing and fill in the estimated length of hearing expected for this case:

JURY TRIAL? YES CLASSACTION? || YES LIMITED CASE? [ YES TIME ESTIMATED FOR TRIAL 10 [ ]uours: DAYS,
Item ll. Select the correct district and courthouse location (4 steps ~ If you checked "Limited Case", skip to Item Ill, Pg. 4):
Step 1: After first completing the Civil Case Cover Sheet Form, find the main civil case cover sheet heading for your case in
the left margin below, and, to the right in Column A, the Civil Case Cover Sheet case type you selected.

Step 2: Check one Superior Court type of action in Column B below which best describes the nature of this case.
Step 3: In Column C, circle the reason for the court location choice that applies to the type of action you have checked.
For any exception to the court location, see Los Angeles Superior Court Local Rule 2.0.

Applicable Reasons for Choosing Courthouse Location (See Column C below)

1. Class Actions must be filed in the County Courthouse, Central District. 6. Location of propery or permanently garaged vehicle.
2. May be filed in Central (Other county, or no Bodily Injury/Property Damage). 7. Location where petitioner resides.
3. Location where cause of action arose. 8. Location wherein defendant/respondent functions wholly.
4. Location where bodily injury, death or damage occurred. 8. Location where one or more of the parties reside.
5. Location where performance required or defendant resides. 10. Location of Labor Commissioner Office.
Step 4: Fill in the information requested on page 4 in ltem III: complete ltem IV. Sign the declaration.
A B C
Civil Case Cover Sheet Type of Action Applicable Reasons -
-E Category No. {Check only one) See Step 3 Above
'; Auto (22) 1 A7100 Motor Vehicle - Personal Injury/Property Damage/Wrongful Death 1,2, 4,
E Uninsured Matorist {46) [ 1 A7110 Personal Injury/Property Damage/Wrongful Death — Uninsured Motorist 1,2, 4.
— —— ————— — ——— —
Asbestos (04) |:| ABO70 Asbestos Property Damage 2,
P I:| A7221 Asbestos - Personal Injury/Wrongful Death 2.
[
= O
2= N o . .
o - Product Liability (24) |:] A7260 Product Liability (not asbestos or toxic/environmental) 1.2.,3.,4.,8
a®
> tg 1 A7210 Medical Malpractice - Physicians & Surgeons 1..2.4
_‘5 — Medical Malpractice o
= (45) (] A7240 Other Professional Health Care Malpractice 1,2, 4
5 2
5 3 - ses Liabily (e.9., sip and fl
g -.3_ Other A7250 Premises Liability (e.g., slip and fall) 1,2, 4.
e g Personal Injury [ ] A7230 Intentional Bodily Injury/Property Damage/Wrongful Death (e.g.,
b g Property Damage assault, vandalism, etc.) - 1.2, 4.
£ 5 Wrongful Death
©a 23) [__] A7270 Intentional Infliction of Emotional Distress 1,2,3.
] A7220 Other Personal Injury/Property Damage/Wrongful Death 1.2, 4.
—— — —— —— = — — ﬁ —
o
Flll ) Business Tort (07) :] A6029 Other Commercial/Business Tort (not fraud/breach of contract) 1.2, 3.
e
ac
0% Civil Rights (08) [ ] A6005 Civil Rights/Discrimination 1.,2.3.
a @
s
[ — . . .
% 3 Defamation {13) [ _1 A6010 Defamation (slander/libel) 1., 2., 3
55
g = * Fraud (16) [ A6013 Fraud (no contract) 1,2, 3.
g2
s &
& E Inteltectual Property (19) L1 A6016 Intellectual Property 2.3
5 &
20
CIV 109 03.04 CIVIL CASE COVER SHEET ADDENDUM LASC, rule 2.0
LASC Approved AND STATEMENT OF LOCATION Page 1 of 4
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Non-Personal Injury/Property Damage/

Wrongful Death Tort {Cont'd.}

Contract Employment

Real Property

Unlawful Detainer

Judicial Review

i B

sHORTTITLEE SPARK v. ACTIVISICN CASE NUMBER
B
Civil Case Cover Type of Action Applicable Reasons
Sheet Category No. (Check only one) - See Step 3 Above
Professional .
AB017 | Mal| i
Negligence 1 017 Legal Malpractice 1,2, 3.
(25) (1 A6050 Other Professional Malpractice (not medical or legal) 1,2., 3.
Other (35) D AB025 Other Non-Personal Injury/Property Damage tort 2.3
Wrongful Termination
9 (36) (] 6037 Wrongful Temination 1.,2.3.
Other Employment [: A6024 Other Employment Complaint Case 1.,2.,3
(15} [ ] A6109 Labor Commissioner Appeals 10.
B hof " |:| AE004 Breach of Rental/Lease Contract (not Unlawful Detainer or wrongful
reach of Contrac eviction) 2.5.
W?(r)rsanty :l AB008 Contract/Warranty Breach-Seller Plaintiff (no fraud/negligence) 2., 5.
)
(not insurance) |:| AB019 Negligent Breach of Contract/Warranty (no fraud) 1.,2,5
[_] A6028 Other Breach of ContractWarranty (not fraud or negligence) 1.2.,5.
Coliections [ ] A8002 Collections Case-Seller Plaintiff 2,5.6
(09) [ ] A6012 Other Promissory Note/Coliections Case 2., 5.
Insurance Coverage
{18) D AB015 Insurance Coverage (not complex) 1..2..5.,8.
Other Contract AB009 Contractual Fraud 1.613..5.
(37) [ 1 A6031 Tortious Interference 1.2.,3.,5
] A6027 Other Contract Dispute {not breach/insurance/fraud/negligence) 1,2,3.,8.
Eminent
Domain/inverse |:] A7300 Eminent Domain/Condemnation Number of parcels 2.
Condemnation (14)
WrongingI)Eviction I:] AB023 Wrongful Eviction Case 2,6,
AG018 Mortgage Foreclosure 2,6
Other Real Property 949
(26) (] A6032 Quiet Titie 2.6
[: AB060 Other Real Property (not eminent domain, landlord/tenant, foreclosure)| 2., 6.
——— —— —— ——— — —. ——
Unlawful Detainer -
goamr:erc?aIaLSU |:| AG021  Unlawful Detainer-Commercial (not drugs or wrongful eviction) 2,6
Unlawful Detainer -
Residential {32) D AB020 Unlawful Detainer-Residential {not drugs or wrongful eviction) 2,6
Unlawful Detainer -
n aD,::gs u(eéaal)ner |:! A6022 Unlawful Detainer-Drugs 2.,6.
Asset Forfeiture (05) |:| AB108 Asset Forfeiture Case 2., 6.
Petition re Arbitration (11) "1 A6115 Petition to Compel/Confirm/ Vacate Arbitration 2., 5.
CIV 109 03-04 CIVIL CASE COVER SHEET ADDENDUM LASC, rule 2.0
LASC Approved AND STATEMENT OF LOCATION Page 2 of 4



Pravisionally Complex

Enforcemaeant

Miscellaneous Civil

Miscellaneous Civil Petitions

Judicial Review (Cont'd.}

Litigation

of Judgment

Complaints

SHORTTITLE: SPARK v. ACTIVI!!ON

CASE NUMBER

Claims from Complex

A B C
Civil Case Cover Sheet Type of Action Applicable Reasons -
Category No. {Check only one) See Step 3 Above
[ 1 As151 writ - Administrative Mandamus 2.8
Writ of Mandate [ ] AB152 Writ- Mandamus on Limited Court Case Malter 2.
(02) 1 A6153 Wit - Other Limited Court Case Review 2
Other Judicial Review
(39) ] A6150 Other Wit/ Judicial Review 2, 8.
Antitrust/Trade . .
Regulation (03) [ ] A6003 Antitrust/Trade Regulation 1.2.8
Construction Defect (10) [ ] A8007 Construction defect 1.,2,3
Claims Involving Mass ) .
Tort (40) I:i AGOO6 Claims Involving Mass Tort 1.2.8
Securities Litigation (28) [ ] A6035 Securities Litigation Case 1.,2.8
Toxic Tort [ ] A6036 Toxic Tor/Environmental 1.,2.3.,8.
Environmental (30)
Insurance Coverage [ ] A6014 Insurance Coverage/Subrogation (complex case only) 1,2.5.,8.

Case (41)
%
] AB141 Sister State Judgment 2.9
Enforcement [:| AB160 Abstract of Judgment 2., 6.
f
of Judgment |:| A6107 Confession of Judgment (nan-domestic relations) 2..9.
(20} |:| AE140 Administrative Agency Award (not unpaid taxes) 2.8,
[ ] A8114 Petition/Certificate for Entry of Judgment on Unpaid Tax 2.8
[:l AG6112  Other Enforcement of Judgment Case 2.8.,9.
— — e
RICO (27) [ ] A6033 Rackeleering (RICO) Case 1.2.8
[ AB030 Declaratory Relief Only 1.2, 8.
Other Complaints
(Not Specified Above) [ | AB040 Injunctive Relief Only (not domestic/harassment) 2.8
|:| A6011 Other Commercial Complaint Case (non-tort/non-complex) 1.,2.8.
42
42) |__—| AGQ00 Other Civil Complaint (non-tort/non-complex) 1.,2,8
Par‘tgs:irr\:‘p;‘nccc::erﬁ;:a)tlon :] AB113 Partnership and Corporate Governance Case 2., 8.
[ ] A6121 Civil Harassment 2.,3.9.
[ | A6123 Workplace Harassment 2.,3.,9.
Other Petitions
AB1 1D t Adult A . 3.9
(Not Specified Above) |:| 6124 Elder/Dependen ult Abuse Case 2.,3.,9
43 |:| A6190 Election Contest 2.
{43}
(] AB110 Petition for Change of Name 2.7
[ 1 AB170 Petition for Relief from Late Claim Law 2,3.,4.8
[ 1 A6100 Other Civil Petition 2.9
CIV 109 03.04 CIVIL CASE COVER SHEET ADDENDUM LASC, rule 2.0
Page 3 of 4

LASC Approved

AND STATEMENT OF LOCATION



sHorTTITLEE SPARK v. ACTIVISION CASE NUMBER

Item 11l. Statement of Location: Enter the address of the accident, party's residence or place of business, performance, or
other circumstance indicated in ttem 1l., Step 3 on Page 1, as the proper reason for filing in the court location you selected.

REASON: CHECK THE NUMBER UNDER COLUMN C WHICH APPLIES IN THIS CASE | ADDRESS:
L ]2 13 [J4. 6 6. (7. [ J8. [ Js. [0

CITY STATE: ZIP CODE
Santa Monica CA 90405

3100 Ocean Park Blvd.

ltem IV. Declaration of Assignment: | declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that the above-entitled matter is properly filed for assignment to the _Los Angeles
Superior courthouse inthe _ Central District of the Los Angeles Superior Court
{Code of Civ. Proc., § 392 et seq., and LASC Local Rule 2.0, subds. (b}, (¢} and {(d}).

..-:_—;'.—'—'—--___

_
Dated: __ August 25, 2005 ﬁm -/\/Q

{SIGNATURE OF ATTORNEY/FILING PARTY)
Stephen S. Smith

PLEASE HAVE THE FOLLOWING DOCUMENTS COMPLETED AND READY TO BE FILED IN ORDER TO
PROPERLY COMMENCE YOUR NEW COURT CASE:

Original Complaint or Petition,

If filing a Complaint, a completed Summeons form for issuance by the Clerk.

Civil Case Cover Sheet form JC 982.2(b){1).

Complete Addendum to Civil Case Cover Sheet form ClV 108 (eff. Date).

Payment in full of the filing fee, unless fees have been waived.

e T o

Signed order appointing the Guardian ad Litem, JC form 982(a)(27), if the plaintiff or petiticner is a minor
under 18 years of age, or if required by Court.

7. Additional copies of documents to be conformed by the Clerk. Copies of the cover sheet and this addendum
must be served along with the summons and complaint, or cther initiating pleading in the case.

CIV 109 03.04 CIVIL CASE COVER SHEET ADDENDUM LASC, rule 2.0
Page 4 of 4
LASC Approved AND STATEMENT OF LOCATION





